BEFORE THE
PUBLIC SERVICE COMMISSION OF WISCONSIN

In the Matter of the Petition of )
A. E. Mayer and 73 Other Persons )
for an Order Fixing a Higher Min- )
imum Level for the Lakes Affected ) 2-WP-295
by the Rest Lake Dam in Vilas . )
County Owned by the Chippewa and )
Flambeau Improvement Company )

ORDER UPON REOPENING

On July 8, 1937 the Commission entered an order rais-
ing the winter minimum level of water to be maintained in the
Rest Lake reservolr by the Rest lske dam by Chippewa and Flams«
beau Improvement Company, preseribing minimum levels for other

gseasons, and making certain requirements of the company with

G lzt‘:f’\ .

......

ALwrespect to pafrolling ‘the water; of the reservoir and improvingm

the bed thereof 4n the interest of fish life therein
| On July 28, 1937 petitloners filed an application for
rehearing and reeonsideration of sald order and =& fixation of
the minimm level of water to be held in the reservolr at 6'!o"
gauge height from November 1 until the spring bresk-up, In re-
sponse to said application rehearing was held in the Town of
Spider Leke, Vilas oocunty, om October lh, 1938, before Chairman
Fred S. Hunt and Commissioner Robert A, Nixon,

| The history of the dam &nd of the wegulation of the
water levels impounded in the reservolr 1s outlined in our
opinion and order‘or July 8; 1937 herein together with a state-
ment of the essential facts which were shown by the teastimony
in the hearings held prior to that order. For the most part
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these matterg need not be repeated here. It perhaps should be
noted, however, that the original establiéhment of maxlrmum snd
minirmum levels was sprescribed, after reconsideration of an
earlier order, by order of September 10,}1915. This order fix-
ed a maximum level of 816" gauge height and a minimum level of
5'0" gauge height, but permitted the water in the reservolr to
be lowered to a minimum of 2'6" on the gauge when the entire
surface was covered with ice. In our last order now under re-
cdnsideratiop we yeverted in effeetvﬁe the original preseription
holding the minimuﬁ at -5'0" throughout the year, but provided
also that from the time of the sPring break-up until April 19
the water should be raised to & minimmum of T'3" on the gauge
providing the miniﬁum discharge required by law and rainfall and
v_;unaﬁfwmauldfpgrmit.‘ﬁDuzing;the»parioégrxep April 15 to July 1.
we required %hat the watef be raised to apbroxiﬁately 816", the
maximum level, rainfall end runoff permitting, and from July 1
to Saptember 1 the order permits the water to be drawn not lower
than a gauge height or !7'5" From September l te November 1
under the order the water mey be drawn to 8 1eve1 not lower than
5'0%, and at no time may the reservolr be‘lowered at a rate ex-
ceeding 2" per day or lowered whiie aovéred with ice. The order
alsb requires the company to‘patrol the reservoilr and record the
location end elevation at which water begins f11l1ing potholes
and at which thess potholes are eut off from the main reservoir,
and to start a program of dredging the bars between the potholes
and the main reservoir so as to allow fish to escape from the
~potholes, spending thereon not less than $1,000 per year and

continuing for e period of five years or until the objectionable



conditions are removed.

On rehearing Sid W. Gordon, aguatic blologist of the
Wisconsin State Conservation Commission, testified that the op-
eration of the dsm as permitted by the last order woﬁid have a
bad effect upon fish food in the reservoir, He stated tﬁat the
weter contains about 1,000 pounds of fish food to the acre;
thet an essentlal part of fish food is comprised of insects
which live and hatch in the marginal waters of the lake and
which are unsble to follow sudden regessiens_éf water quickly
enough to survive; and that a variation of 3% feet in the res-
ervolr would ecreate on the margins what he tefmed an "aquatic
desert" of sand in which nothing would grow, He further stat-
ed that in natural lakes fish food can follow down with the

»,.wggegﬁening¢tpg;psggradugl,:eceasigggqfmthanshgre,;inasqwhiahx

takes plaece in such waterst +that the variation 1n ievels h&s
the effect of clesming out fish cover slong the borderg suéh

as tres stumps end logs, making it necessary. to put in minnow
spawners, but that they nan aucceasfully ‘be installed only.
where the shnre line 13 reasonably fixed; and that he would not
recommend such installatien in waters with a variation such as
takes place in the reservoir. The witness felt that a variation
of 1} or 2 feet would not be harmful.

Mr, Otis Bersing? supervisor of lake and stream im-
provement for tha Conservatlon department, teatiflod thet sudden
fluctuations in water levels had a disastrous effect upon the
1ife of such plants as sago pond weed, wild rice, arrowhead,
pickle weed end wild celery which are of particular value as

food for ducks and in providing fish ceover and fish food; that
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these plants grow in depths ranging from 1 to 10 feet; and that
when the water recedes those growing in shoal water dry up and
die. He stated that when fish food becomes scarce the fish are
smaller in size and in numbers because more apt to be eaten by
larger fish.

Mr, Lymen 0. Williamson, area biologist for the Con-
se;vation department, testified that he had made an intensive
study of the spawning habits of wall-eyed pike in the Rest Lake
flowage during the last two years, He stated that for spawning
pike require a gravel or very coarse sand bottem which does not
carry silt, and water not over li feet in depth; that there is
no sultable spawning ground ;n'tbe Rest lake area, becasuse the

shore lines contain too much silt and eggs become coated with

o810 Aand aggpﬁﬁipiﬁgﬁbayvSQgpﬁtggntggﬁgthe,natugally-apawnednfag

eggs found in the flowage were fertile but died s short time
after depesitian¢»'Tha'ﬁitness sttributed the laek of natural
spawning beds in the Rest ldaks chain to the recession of the
water and the action of the wives in:bringing silt and other
materisl down into the bed. Pike stert spawning in this area
~ around the first of May. A varistion from 5 to 8% feet was
said to be not favorsble but & fluctuation of 1 or 1/2 foot
would not make rmeh difference. In Rest lake light necessary
for the growth of plants penetrates but between 5 and 6 feet
accérding te the wibness, but because cf the psrmisaible vari-
ation of 3% feet which prevents the growth of plant 1life in
waters shallower than that depth the area available for plant
growth is reduced by the permissible fluctuation approximately
75 to 80 percent, A 1 or 2 foot raise in the minimum would make




a 60 or 70 percent greater area available for plant growth
around the shore line, | |

Other witnesses testified to facts covered by the
testimony at the previous hearings and to dsmage to riparian
prope;ty caused by the fluctuation in the water level,

There was testimony on both sides g3 to the relative’
guentity of fishing 4n the flowage &nd the natural lekes, The
petitioners! witnesses held theIOPpaéite opinion to that of the
respondent's: None of the witnesses expressed an opinion that
‘the fishing on the flowage was worse than it would have been in
these waters had the dam not been erected at all, There is no
proof ion this record which would justify a conclusion that the
fishing would have been better if the waters had remained in

w0 Phedx natural state than it hag been with, th@ dam An. existence

and aperatien a8 has been heretofore permitted. It is indieated
by the reeord, however, that while the existence and operation
of the dam in accordsnce with‘thﬁ methods permitted since 1915,
coupled with.propagatien of figh by thﬁ state; greably impreved
and enhanced the‘value of £ ishing fer sevaral years, those im-
provements have graduaslly been diminished through the harmful
effects of water fluctuastions described by the witnesses,
Whether such losses have now or will in the fﬁture entirely
overcome the benefits to‘fishiﬁg'created by the dem or will more
ther offset them is impossibls to aaw.

" The natur¥e .end extent of the jurisdietion of the Com=
mission in the premises is to be resolved from the terms of the
enabling act under which Chippewa and Flambesu Improvement Com~

pany operates the dam and the provisions of Chapter 31, Stat-
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utes, -covering the regulation of dams by the Cormission, The
enabling act, Chapter 640, Laws .of 1911, provides:

"Section.1, 1. Subject to the supervision
and control herelnafter provided for, authority is
hereby given unto the Chilppews and Flambesu Improve=-
ment Company, in order to promote the purposes herein-
‘after set forth, to create, construct, ascquire,
maintain, and operate a system of water reservoirs
s+« &8nd for that purpose saild+grantee-ray construct,
acquire, maintain, and operate all sueh dams, booms,
gluiceways, locks, and other structures in, along, or
across any and all of said portions. of said rivers
and thelr sald tributarles. as may be necessary or
ressonably convenlent to accomplish the purposes of

. this grant, and may-clean. out; straighten, deepen;: or
otherwise improve eny of sdid rivers and tributaries
in order to lmprove the navigation thereof and to
prevent injury to property bordering on said waters."

“"Section 2, 1, The said authority is
granted .for the purpose of producing: as nearly a uni-
form flow of waber as practicable in the Chippewa and
‘Flambeanu rivers, .through all seasons,: by holding ‘back
and storing up in sald reservolrs the surplus water IS
. .30 times. of great supply, and @ischarging the seme in .
timesTof drought’ end a’searciby ‘of watér, and thereby,
‘and by other means, improving the msvigation of said
Chippewa and Flambeau rivers throughout their entive
length, .for boats, barges, and other water craft, and
for the yunning, driving, rafting, booming, storing;
sorting, énd delivering of lags, timber, and lumber,
and other forest products, and for the purpose of im-
~ . proving -the usefuiness of said- sbresms for all public -
purposes, #nd of diminishing the dsmage and injury by
floods and freshets to property, both public end pri-
vate, located slong sgld waters,

"2. It shall be the duty of said Chippewa and
- Flambeau Improvement Company: to so manage, operate, and -
maintain all of 1te ssid reservoirs asnd other works
that the purposes aforesaid shall be accomplished to
the greatest practical extent and so that as nearly a
uniform flow of water as practicable shall be mainbtain-
ed at all times and at all points on ssid Chippewa sand
Flambeau rivers; snd during the times when it may be
found impracticable to maintain at the same time such
uniform flow of water throughout the entire length of
s8aid rivers; the upper portions of gaid rivers shall
be given preference.” :

"Section 6., 1. . . . Such railresd commis-

sion shall cause the height to whiech the water may be
raised by any dam to be indieated by permanent monu-
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ments and bench marks, and shall have supervision and
control of the time and extent of the drawing of water
from the reservoirs, and the power to compel the main-
tenance of all reservoirs established. . . "

"Section B. This act is hereby declared to
be a publie act and for the accomplishment of publie
purposes, and shall be favorably construed to the ac-
complishment of said purposes,"

"S8ection 9, The right is hereby reserved
to the legislature to repeal or amend this act at any
time ., " _

In Chippews and Flembesu Improvement Company v. Rail-

Commission, 16l wis, 105, it was held that the sct was

under the reserved powers in effect amended by the enactment of

the general water power act of 1915, and that the dam was sub-

ject

to the Jurisdiction of the Commission undér that law. The

following provisions of Chapter 380, Laws .of 1915, are still in

- effect as Section;31.02 (1) and (2) of the.Statubes which fol-

low:

: ¢ ™) The commisgion, in the interest of
publie rights in navigeble waters or to promote safety
and protect life, heslth and .-property is empowered to
régulate and control the level and flow of water in ,
all navigable waters and ‘may erect, or mey order and .
require bench marks to be erected, upon whieh &hall
be designatéd the maxivmm level of water that may be
impounded and the lowest level of water that may be
meintained by any dam heretofore or hereafter con-
structed and maintained in nevigable waters; and shall
establish and maintain gauging stations upon the vari- -
ous navigeble waters of the state and shall take other
steps necessary to determine and record the character-
1stics of such waters,

"(2) The Commission is vested with author-
0y and powsr to Investigate and determine &ll resson-
able methods of construction, operation, maintenance,
and equipment for ény dam s0 as to conserve and pro-
tect all public rights in navigable waters and so as
to protect 1life, health and property; and the con-
struction, operatlon, maintenance and equipment, or
any or all thereof, of dams in navigable waters shall
be subject to the supervision of the commission and
to the orders and regulations of the commission made
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or promulgated under the provisions of this chapter -
of the statutes,™

) In the case just cited the 1mproveﬁeﬁt company attack-
ed the 1915 regul&tion of the Commission as depriving it of
property without due process of law, In its decision the court
indicated but did not directly decide that while the primary
purpose of Chapter 640, Laws of 1911, was certainly the &resa-
tion of reservoirs "for the purposs of accumulatihg great stores
of water during wet periods and gradually letting it out during
dry peiiods, sovthetethere may be as nearly as ﬁracticable a
uniform flow of the rivers, thus doing away with disastroue
floods and assuring to water-power owners below a supply of
water during the entire year®, there appeared to be "plain in-
dications thet the legislative theﬁght 1ndicated other public
purposes then the mere stsrage of imiense- quentities of water
for the creation of power end that 1t was appreciated that there
might well arise a confliet between the various purposes, in
which event all of the public interests were to be recognized
and protected 80 rar as praotlcable. : (16h Wis, 105, 116 117)

On the other hand in Flambe&u River Lumber Company

v. Railroad Commission, 198 Wis. 13l;, it was held that the leg-
islative purpcss was to improve and not to destroy navigation
and especially was to improve the navigation of the Flambeau

for the driving of logs. And in Flambesu River Lumber Company

v. Railroad Commission, 20l Wis, 52, in which the validity of

the Commission's order of March 3, 1928 suthorizing the improve~-
ment company to retaiﬁ a1l of the flew of the river expept 150
cubic feet per second during the time wheﬁ logs were being

driven upon the river was assailed, the court said:
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"Manifestly this power must be exercised. to
accomplish the declared purpose of the act, (lst) to
improve navigation for log-driving purposes, snd (24)
- to maintain as nearly as practicable a uniform flow
of water in accordance with the provisions of the act.
If the order of March 3, 1928, accomplishes one pur-
pose at the expense of the other, having due regard
to the situation with which the legislature was deal-
ing, it must be apparent that the commission has not
properly exercised its power. It is hot enough for
the commission to prescribe a minimum flow in the
river regardless of whether the condition thereby
created wlll destroy the practical navigation of the
stream., No doubt the power was conferred upon the
Reilroad Commission to regulate the flew of the
stream in order that flexible standards might be
erected and maintained and the stream made useful for
practical purposes, The trial court found, and the
evidence sustalns the finding, that if the dems be
operated in acfordance with the order, not enough
water will be availeble during the usuel and custom-
ary log-driving season to make the stream practically
navigable for that purpose, It msy well be that in
'the opinion of the commission the use. of .the water
for hydraulic power purposes may be from a public
standpoint more important then the use of the water
for purpoges: of navigation, . Upon that point the . .
terms of the act foreclose the commission, Tts duty
is to improve navigation, not destroy it or substan-
tially impair it, If one purpose may be said, under
the terms of the act, to be more important than an-
other, that place must be accorded to navigation.

If with the passage of time navigation has been of
decreasing importance, a new situation has arisen
which mist be dealt with by the legislature. The _
kallroad Cormission is limited in the exercise of its
authority to the power conferred upon it by the act,

: "« « o The order should be so framed as to
Improve navigastion to the extent that navigation ex-
i1sts. The right of the navigator, on the other hand,
should be exercised reasonably and not so as to be

unreasonably destructive of other publie interests."

The court further said:

"It 1s suggested that 2 spirit of reasonablo-
ness and cooperation would go far in solving the
problems presented by the conditions which exist on
many of the Interior navigable waterm of the state,
to the end that the natural resources of the state
shall be made available to the highest extent reason-
ably possible for all public purposes,"

The court in this case furthermore recognized that the
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creation of hydraulic power when authorizeéd by the legislature

is a public purpose, citing WisconsinfBiver Improvement Company

v. Pler, 137 Wis, 325

As we collate theése cases éﬁd the statutory provisions
which they construe we deem that 1t 1s wlthin our power to make
ressonable regulations and requireﬁents”with,reSpect to the
maintensnce and operation of the dam in guestion in order to
obtain i1ts greatest possible usefulness for sll public rights
and interests in the waters affected, This does not mean; how-
ever, in our oﬁinion, that ﬁe eéniéubstanfially destroy the
usefulness of the dsm for 1§5j;e§ognized-primary purpose, that
1s the evening out of the flow of water in the stream in order

to improve the generation of hydrsulie power end to prevent dam-

. 288, by’flood, for the sake of othar public 1nterests such as

recreation and fishing on the reserveir no more than we could
destrey the usefulness of the dam,for leg~driving in order to
promote the generation of hyﬂraulie power.: To do either would
be to defeat the expressed purpcse of the 1egislature.

It 4s manifest that the 1desl condition ror the promo-
tion of the public rights of fishing and redreation on the
reservoir would be the maintenance of a water level as nearly
uniform as rainfall and runoff would permit, but to require the
dem to be so operated would be to destroy wholly its usefulness
for the marnose for whiéh.it wag oonstructed snd would remove
all incentive of its owner for continued waintenance and opera-
tion. Likewlse, the narrower the permissible spread between |
maximum and minimum levels the nearer the approach to the ideal
condition for fishing snd recreation and the greater the impair-



ment of the usefulness of the dam for power generation and
flood eontrol., If we were to determine that becsause of change
in conditions fishing and recreation have become more important
public rights than generstion of power and if we were to con-
clude therefore that the dam should be ‘hereafter operated to
sérve only such more important public Interests, we would be
not only oblivious of the limits of the reasonableness within
which our requirements must be kept but also of the express leg-
’ iglative purpese in the suthorization of the dam and the pur-

- péses ﬁhich induced its construction. iust as 1t was held to

be beyond our powers to promulgate a regulation designed to pro-
mote power generation to the<eitent of destroying log-driving,
so would we be beyond our powers 1h'atﬁempt1ng-to.promote fish-
'_1ng at the expense of power generation.- s e -

As we have already sald, however, we feel that we may
have due regerd for the public right of fishing and that we are
not witbout power to regulate reasonably having 4in view both of
these public purposes, The maxinmmum benefit of the dam for
power purposes would 55 to permit the widesﬁ varistion in the
level of the water to be impounded. In 1915 the improvement
eémpany-sought the establislment of a meximum of 10' geuge
‘helght with a minimum of O for the natural level of the water.
We permitted only a meximum of 8'6" and a minimm of 5'0" during
the perlod of the yemr when the reservoir was free of ice, and
a minimum of 216" when covered by ice. This regulation was
prompted by precisely the conslderations now urged upon us by the
petitioners end was held to.be valid, It involved a compromise

between the interests which were in conflict. By our order of




July 8, 1937, in response to the petitioners!' showing, we further
restricted the operation of thedam so as to.provide a miniymm
"evel of 5' during the entire year snd so as to regulate the

rate and péricd of draw~off from the resérvoir. We further re-
quired a work program to be carried on by the improvement com-
pany In order to minimizé so far as.seemed to us reasonably
practicable the harmful effect on fish 1ife. The present order
permits only 65 percent of the previous capaqity of the reser-
voir to be made useful under ordinary conditions,

rThe position of the ﬁetitioners‘on rehearing,thowever,
is that the present order d?qgunot go far enough and that in
order to give substantf;g;_;‘s:';oﬁection.to fish 1ife it would be
necessery to establish a minimum of 6'6" and & maximum of 810",
which levels pebitioners now request. This wowld limit the
Teservoir tbhab§uf‘290,00Q,OOO cubic feetAéf éférage which 1s
but. 29 percent of its previous capacity, Such a requirement
would in our opinion go far beyond the 1limits of retsonableness
and would in effect defeat ths legislative purpose in authorig-
ing the dam to be constructed,

The effeét of the varlation in levels upon the prop-
erty‘of riparian proprietors hés also been urged by petitioners,
These are private rights, and as between the riparian owners
and the improvement compeny they may have been acquired by thse
lmprovement company by prescription, since the dam has been op=-
erated for more than 20 years in accordance with the water.
levels authorized in the 1915 order. At any rate our conclu-
sions make 1t unnecessary to determine the question.

It has also been urged that by the terms of the en-



'abling act itself the waters in the reservoir are to be given
preference over the waters below the dam, Ths_act provides that
"during the times when 1t may be found Impracticable to maintain
at the same tgne such uniform flow of water throughout the en-
tire length of said rivers, the upper portions of said rivers
shall be given breference." Thls provision does not have the.
meaning ascribed to it by the petitioners. If does not refer
to the upper reaches of the river above the reservoir because
the dem does not affect the flow 4n such portions of the river,
Nor does 1t mean the maintenance of a uniform level, quite dif-
fereﬁt from uniform flow, in the reservoir, In order to pro-
duce a uniform flow of water the dam rmst be eperated so as to
store water during seasons of pientiful supply and release it

during seasons of drought. Thns, the uniform flow can be ef-
H%ﬂfected cnly below the dam4 The upper portions of the river re;
ferred to in the act are those which are below and not above the
dam,

We fully appreciste the iﬁportaneg pf th1s proceeding
not only to the petitioners but also to the public and the.state.
But as we have before indicated, we have gone as far in our
Judgment as we lawfully can in protecting the public interests
of fishing and recreation within the mandate laid upon us by the
legislature. In this connection it might slso be recalled that
the legislature to protect the interests of the state hag pro=-
vided for recapture of the’dam, the dam site, and flowage rights
by paying compensation therefor to fhe improvemsnt compeny,
Section 9 of the enabling act provides:

"The state of Wisconsin shall have the right
at any time, whenever 1t may have the constitutionsal
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power, to tske over to itself and become owner of all
reservoirs and other works and property acquired by
the Chippewa and Flambeau Improvement Compény, pursu-
ant to this act, by paylng therefor the cash capital
actually paid on the capital stock of-saild company
therefofore lawfully issued and cutstanding or the
actual value of the physieal properties so taken over
and without any allowance for franchises or good will
of the business, such actual value to be determined by
the railroad commission of Wisconsin,"

Findings of Fact

THE COMMISSI ON FINDS: . B

1, That the sédfagé capacity of the.Rsst Laka.,F“V<u
reservoir between gauge heights 816" and 216" 1s 1,010,000,000
cubic feet, |

| 2. That the:capaeity of the réservoir between.
geuge helghts 510" and 816" 1g ééO;OO0,000 cuble feet. | .
.3, That the ctipaciby of the rTéservoir between - =it

geuge heights 810" and 616" (requested by petitioners) ts
290,000,000 cubic feet. R |

li, That the withdrawel of water to & minimum
level of'2169 gaﬁge helight duriné the ﬁintei'after ﬁhe reservoir
was frozeﬁ over has reéultedbiﬁ the destrﬁdtion of iérge numbers
of small fisgh which were ﬁrapped in potholes by such withdrawal
of water, ‘ |

5. That the sudden variations in the level of the
feservoir a8 permitted by the order bf 1915 has resulted in the
destruction of insect life form;ng fish food on the margins of
the reservoir and plant life furnishiﬁg food and cover for fish
and ducks on such margins.

6. That such destruction of f ish, insect, and

plant 1ife has substantially impaired fishing during the last
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four or five jears a8 compared with that which obtained prioxr
thereto,

| 7. That the maintenence and operétion of the dam
has not been shown to have impaired fishing conditions as they
existed in the waters above the dam prior to 1915, or as these
conditions would have obtained had the waters affected remained
in their natural state,

8. That in the interests of recreation and fish-
ing in the Rest lake reservoir it is reasonable and necessary
to increase the winter minimum level of the water therein from
216" gauge helght to 5'0" gauge height; to require the water to
be ralsed from the time of the spring break-up to April 15 of
each year to a minlmum level of T'3" gauge height, rainfall and
runoff permitting, and to 8'6" by July 1 of each year, rainfall
and ruaoff permitting; to permit the water to be drawn off from
July 1 to September 1 of each year to = minimum level of Tan,
and from.September 1 to November 1 to a winiwmum of 510", but at
no time at & Tate exceeding 2" per days and to permit no lower-
ing of the level after the iece sheet forms in the early winter
untll the lce breaks up during the following spring,

9. That it 1s alse reasonable and necessary in
the interests of fishigg and recreation to require the improve~
ment company to patrol the reservoir. during the £illing and
draw-off periods recording the loecation snd elevation et which
water beginq filling each of the potholes and the elevations at
which the potholes are cut off from the main reservoir when the
water level is lowered, and to require a five-year program at a

rate of expenditure of st least $1,000 per year of dredging the




bars between the potholes and the main reservolr, so as to allow

fish to escape when the reservoir is lowered.
Ordey

IT IS THEREFORE ORDERED, That our order of July 8,
1937 hereﬁofdre entered herein be and the same 1s hereby affiim-
ed,

Dated at Madison, Wisconsin, this 15th day of
February, 1939,

PUBLIC SERVICE COMMISSION OF WISGCONSIN

_FRED 8, HUNT
Chairman
R. FLOYD GREEN
Commissioner

Dissenting Opinion by Commissioner Nixon

I concur in the foregoing opinion as to'the law eppli-
cable to this case, but I am 6onvinced thet the evidence juatifies
raising the minimum level requirement above that prescribed in
our order of July 8, 1937 for the protection of the public right
of fighing snd the rights of the riparian owners. It is quite
poseible that the. levels requesféd by the appiieants in their
petition for rehearing would substantially destroy the usefulness
of the reservolr for storsge purposes, tut we sre not thereby
foreclosed from finding a different.minimum level which will
meet the test of reasonableness and at the same time perhit the
use of a major part of the storage capacity of this reservoir

for powser purposes,



Dated at Madison, Wisconsin, this 15th day~of‘
February, 1939, |

ROBERT A NIXON

Commissioner
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