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FOREWQORD

This report examines the use of police power regulations enacted
at state or local levels to minimize conflicts between water skiing,
boating, fishing, swimming, mooring of boats, construction of docks,
and similar lake and stream uses. It does not discuss regulation of
ice-bound lakes and special uses such as seaplanes., It explores the
problem of surface water conflicts (and, to some extent, shoreland
uses that affect water uses), regulatory techniques for minimization
of conflicts, and legal requirements for alternative regulatory ap-
proaches, It discusses legal and policy arguments concerning the
appropriate governmental level (state or local) for adoption of specific
surface water zoning regulations, Finally, it recommends and dis-
cusses specific alternative approaches for state, local, or conjunctive
state -local regulation of waters to resolve conflicts in Wisconsin.

The report was undertaken at the University of Wisconsin, Center
for Resource Policy Studies. Legal and nonlegal materials from Wis -
consin and elsewhere were consulted including statutes, administrative
regulations, and case law from all the states. The study also drew upon
materials assembled by the author over a several year period as a por-

tion of a Ph, D. dissertation (Zoning for Shoreland Resource Protection:

Uses and Limitations) which was submitted to the University of Wiscon-

sin in January 1970, In addition, all boating ordinances from Wisconsin
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and some from other states were reviewed. Field interviews were
conducted with state and local personnel in Wisconsin and elsewhere.
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W. Threinen, H. Hettrick and D. Beghin, who provided invaluable
information and suggestions,

Special mention is due Mr, Jeffrey Kaufman, a law student at the
University of Wisconsin Law School, who aided in the research and
manuscript preparation, Thanks is also extended to many people in
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ment in Wisconsin and elsewhere who provided information and

assistance,



-iii-

TABLE OF CONTENTS

Page

FORE WORD L] . L 4 L) L 4 . . L L 4 L) * . . L] . . L] L L . L i

CHAPTERI: THE PROBLEM + ¢ « « « © ¢ o @ @ ¢ ¢ & 1
A, A FIXED SUPPLY AND INCREASING DEMANDS . . 1
B, MULTI-USE CONFLICTS IN WATER AREAS + o « 3
1. Competition Among Water USeS « « o o o o o o 3

2. Conflicts Between Water and Shoreland
USES o ¢ o o o o o o o o s o o o o o o o o 7
CHAPTER II: SOLUTION . . ¢« o o o o« = s « o o« « « « 10
A. IMPROVED ACCESS AND NEW WATER AREAS. . . 10

B. NON-REGULATORY MANAGEMENT
TECHNIQUESO...'..Q...l..... 12

1. Public Purchase . . e o . . . . . . e o o o 12

2, Placement of Non-regulatory Markers and
Distribution of Informational Materials « « + « & 12

C. REGULATION OF WATER AND SHORELAND
USES. . L L] [ ] L ] L] L L] L] L] L] L] . L] [ . . L L L 13

1. Regulation of Surface Water Uses . . o« « o « 13

a. Restrict the GENERAL USES which may be
made of an entire water body or class of
WatETrS o o o o o ¢ ¢ ¢ o ¢ ¢ o o o o o o 13

b. Restrict the TIME period for certain activi-
ties on an entire water body or class of
WateTS o o 4 4 o o o o o o o o o o o o o 14



-iv-

>

c. Restrict the nature of the use, methods of
use, or times of use of PARTICULAR
AREAS of water bodieS u ¢ w o ¢ = w « =
(1) FiXed—Area Zoning L S N L T )
{2) Time-Area Zoning . + o« o o s o o

{3) Separation-Distance Zoning « + « o+ =«

2. Restriction of Shore-Related Uses and
Shoreland Uses Y . . . . . . . . - * . - .

THE PRESENT REGULATORY FRAMEWORK . .

SOME SPECIAL PROBLEMS WITH THE ENFORCE -
MENT OF WATER USE REGULATIONS ., . « + .

CHAPTER III: LLEGAL RESTRAINTS IN REGULATING

WATER AND SHORELAND USES . 4 & o «
LEGAL REQUIREMENTS, IN GENERAL ,

. . . .

DELEGATION OF POWERS, CERTAINTY IN
REGULATION [ . . . - . . . . . - - - - - L J

1. Statutes or Ordinances Must Set Standards for
Administrative Action « « « & « o o o o o

2. Delegations of L.egislative Powers Must be
Clear and Definite . « v ¢« ¢ o o o o o o o

3. Regulations Must be Unambiguous and Certain
in Their Appllcatlon . . . . . . . . . . . .

PRINCIPAL CONSTITUTIONAL RESTRAINTS. . .
1. Validity of the Objectives. « « & o « + + o«
a. Prevent Threats to Health and Safety . . .

b. Prevent Deterioration in Environmental
Quality o . v v v v v e e e e e e e e .

c. Encourage Appropriate Use of the Water
Resource « o« & o o & o &+ & o o o o o

Page

15

19

20

20

21

22

24

28

28

29

30

32

34

37

39

39

40

43



2. Regulations Must be R.é—a(sor:ably Related to
the Regulatory Objectives . + « . o+ .+ o .

3. Regulations Must Not Discriminate Between
Similarly Situated Individuals. . . o« « o o

4. Regulations Must Not Violate Public Rights
in Navigable Waters or ""Take' Riparian
Rights L] * ® . L] . . L] . L] . . . L L] .
a. PublicRights . . . . . . . . . . . .

b. Private Rights . . . . . . . . . s o

(1) Riparian Rights to Reasonable Use of
Navigable Waters

. . . o o . L] .

(2) A Right to the Economic Use of
Private Lands + + « « ¢« « « & +

CHAPTER IV: STATE OR LOCAL ADOPTION OF SUR-
FACE WATER ZONING . ¢ 4 4 ¢ w o o
A, CONSTITUTIONAL CONSIDERATIONS. « « « .

B. BROADER POLICY CONSIDERATIONS , . . .,

1. Zoning and Similar Controls Have Traditionally

Been a I.ocal Function e & o o o s o s @

2. Local Involvement May Be Necessary For
Effective Enforcement. . . + &« « « « «

3. Regulations Should Give Recognition to Broad
State and Local Interests. « o« « o o o o« &

4., Recognition of Transient Boater Needs . . .

C. SUMMARY OF ARGUMENTS.: + a2 ¢+ @ ¢ ¢ o =
CHAPTER V: ALTERNATIVES FOR THE WISCONSIN

PROGR.A.M L4 . . . . . . . . L] . . [

A, INGENERAL , , . v . ¢ 4 ¢« ¢ o o« o o o @

»

Page

44

50

51
51

53

53

55

59
60

62

62

63

64
66

67

69

69



-vi-

Page
B. THE NEED FOR FURTHER ACTION . . + + « + . 69

C. ALTERNATIVE APPROACHES--STATE OR
LOCAL REGULATIONS @ @« ¢ ® @« @ « « @« « o« & 73

1. Minor Modifications in the Existing Framework , 74
2. State-Level Review of Local Regulations » « « « 83

3. Special Regulation by Statute or State Admin-
istrative R_egulations e o o e e 8 & e e e e e 86

4. Review of Local Regulations Combined with a

Positive Agency Role to Require Adoption of
Satisfactory Regulationss « « « « o o o o o o 90

BIBLIOGRAPHY . [} . . . . . . . . . . . . . . . . L] 133
APPENDIX

A, WATER RECREATION SPACE DEMANDS . . . . . 139
B. LISTOF SELECTED CASES, , +« « o s « o o« o « 158

C. WISCONSIN WATERCRAFT STATUTES AND
ADMINISTRATIVE REGULATIONS . +. +« « « ¢« « o 164

D. BOATING ORDINANCES IN WISCONSIN ., . . . . . 187

E, STATUTES AUTHORIZING OR RESTRICTING
ADOPTION OF LOCAL ORDINANCES., . . . . . . 244

F, STATUTES SPECIFICALLY REGULATING WATER
BODIES . g L] . L] * . . . . * . . L] * . L] . L] 270

G. EXAMPLES OF ADMINISTRATIVE RULES SPECIFIC-
ALLY REGULATING WATERCRAFTUSE , , , ., . 276



Figure

Figure

Figure

Figure
Figure

Figure

-vii-

[4

V‘ﬁ
TABLE OF FIGURES

Wisconsin Lakes and Streams.

Some Lake Shore Development
Patterns.

Conflicts Between Water and
Shoreland Uses.

Lake Access.
Examples of Mapped Zones.

Special County Shoreland
Zoning.



-viii-

L)

bd V
CONCLUSIONS

Growing numbers of recreational uses are competing for a fixed
supply of Wisconsin waters, Many lakes and streams are unsuited
in their natural condition to a wide range of uses, Conflicts between
users of the remaining intermediate size lakes and large streams
which attract a range of competing uses are particularly likely to
arise,

Multi-use conflicts in water areas are due to intensity of use, mix-
ing of use, and incompatible manner of use, Conflicts arise between
water uses such as swimming and boating and between water and
shoreland uses. These involve physical competition, psychological
incompatibility, and destruction of resource values., Conflicts re-
sult in threats to health and safety, deterioration of environmental
quality, and inefficient use of the water resource.

A solution to water use conflicts must involve both regulatory and
nonregulatory techniques, Several nonregulatory techniques may
be used to increase available water supply or limit use., Improved
access for some waters can reduce overall intensity of use, Con-
struction of recreational impoundments, dredging of lakes, and
improvement of navigation in rivers can increase total water space
available and also decrease overall intensity of use, Nonregulatory
management techniques such as public purchase of shoreland areas

and use of nonregulatory markers or distribution of informational
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materials can also be used to reduce conflicts.

Regulation of shoreland and waters uses will often be a necessary
management technique. Regulations may be used to (a) restrict
the general type of uses which may be made of an entire water body
or class of waters; (b) restrict the time period of certain uses so
that uses will be phased throughout the day; (¢} restrict the nature
of the use, methods of use, or times of use in particular areas of
a water body (surface water 'zoning')., Surface water zoning may
be '""cumulative' in the sense that water skiing or boating may be
prohibited in certain areas but other uses are allowed in all areas,
Or, the zoning may be noncumulative so that water skiing and only
water skiing is allowed in some areas, swimming and only swim-
ming is allowed in other areas, and so forth, Wdter zoning may

be used to restrict the types and times of uses, in fixed areas, or
the distance one user must maintain from another moving user.
Shoreland zoning may, similarly, restrict the type, intensity and
manner of shoreland use. Presently Wisconsin statutes establish
state-wide boating regulations pertaining to certain matters of gen-
eral concern, Cities, villages, and towns are authorized to adopt
more detailed watercraft regulations.

Problems arise with the enforcement of water regulations, Special
water patrol equipment and special seasonal enforcement personnel

are needed, Speed restrictions are difficult to enforce since boat-
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ers may follow any route on the water surface and stationary points
of reference, which are helpful in judging speed, are often lacking,
Difficulty may also be encountered in designating water zone boun-
daries with reasonable certainty, Inadequate methods of providing
notice to the transient boater is an additional problem,

Legally sound regulations must be adopted in close conformity with
adoption procedures and must not violate constitutionally protected
rights., Statutes or ordinances must set standards for administra-
tive action., Statutory delegations of legislative power to local
units must be clear and definite, Regulations, themselves, must
be unambiguous and certain, Regulations must serve valid police
power objectives, must have a reasonable tendency to aid in the
accomplishment of the objectives, must not discriminate between
similarly situated individuals, and must not so severely restrict
private property interests that a ''taking' of private property occurs,
Judicial support can be found for regulations adopted to (a) protect
health and safety; (b) prevent deterioration of environmental quality
by noise, destruction of aesthetic values, and the destruction of
aquatic life; and (c} encourage the appropriate use of the water re-
source, However, validity of regulatory objectives does not neces-
sarily assure validity of specific regulations if the regulations

are unreasonable or otherwise unconstitutional.

Generally, the wisdom of regulations is a question for the legis-
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lative body and not the courts. But regulations must be firmly
based in fact to avoid arguments that restrictions are not related
to regulatory objectives or discriminatory.

Regulations which severely restrict public or private use of waters
may be subject to a variety of attacks, Severe restriction of pub-
lic use of waters may result in arguments that the restrictions
conflict with federal navigation laws or interfere with commerce,
violate provisions of the Wisconsin Constitution, or in some other
manner unlawfully restrict public rights in navigable waters, Sev-
ere restrictions on private riparian use of waters or the right of
shoreland property owners to make reasonable use of their lands
may result in arguments of unconstitutional taking of private prop-
erty. While it is difficult to predict what restrictions will or will
not be upheld in a given instance, courts are likely to uphold
restrictions which protect health and safety, prevent nuisances,
prevent the clashing of private interests, or promote navigation,
Specific classification of entire water bodies or zones of water
bodies for particular uses is presently a local function in Wiscon-
sin, But an argument can be made that regulation of surface waters
is aimatter of state-wide concern which cannot be constitutionally
delegated by the state to local units of government, Such an argu-
ment presents a particularly strong objection to any unsupervised

delegation of surface water zoning powers to counties. A similar,
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but less strong, objection may be made to attempts to delegate powers

to municipalities. Likely, carefully prescribed delegation of

powers to villages and cities would be upheld., Delegations to
counties would also likely be upheld if the state retained super-
visory powers,

Broad non-legal considerations must be considered in determining
whether the power to adopt specific water use regulations should

be at the state or local levels. Adoption of zoning and similar

land use controls has traditionally been a local function, but rights
of all the public to use navigable waters and broad state-wide rec-
reation, economic, and social interests are involved with the use
of navigable waters. State or local regulations should give recog-
nition to both state and local interests., State-level regulation may
help prevent needless lack of uniformity in regulations and protect
the transient boater. Local regulation may provide a higher degree
of local cooperation and enforcement which may be needed for a
successful regulatory program to protect both local and state-wide
interests., Based upon these considerations, it seems essential
that both the state and local units be involved in the regulatory
process,

Local surface water zoning programs in Wisconsin might be im-
proved by additional state-level aid to local units of government

including (1) collection of detailed resource data and preparation
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of detailed water and shoreland use plans to assist local units in
rationally allocating specific waters or portions of these waters

to particular uses, (2) studies and preparation of materials concern-
ing specific user space demands, the desirability of specific use
combinations, and the effectiveness of various regulatory schemes,
(3) a manual of recommended local practices concerning the plan-
ning, adoption, and enforcement of surface water regulations,

A printed compilation of local ordinances should be prepared at

the state level and disseminated widely., However, the present
diversity in local regulation appears to prevent detailed compil -
ation,

State and local roles should be clarified through an amendment to
Wis, Stat. Sec. 30.77 which is presently ambiguous,

The power to specifically regulate surface waters in unincorporated
areas should be extended to the counties rather than the towns to
reduce the present fragmentation of regulatory powers, However,
state approval of county regulations may be necessary to prevent
arguments that regulation of surface waters is a matter of state-
wide concern which cannot constitutionally be delegated to counties.
The subject matter of local regulations not in strict conformity
with state-wide regulations should be limited to matters uniquely
related to local conditions such as speed limits, shore protection
zones, special time restrictions, marking of swimming areas,

and so forth,
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Local units should be given options to adopt provisions from a
range of common specific restrictions which would apply to whole
bodies of water such as shore protective zones, special speed
restrictions, special time restrictions, horsepower restrictions,
and so forth, The Department of Natural Resources should be
authorized to adopt, as an administrative rule, the range of sug-
gested specific use restrictions which could be incorporated into
local ordinances,

Local units could be required to use a marker system to clearly
designate portions of a water body which are affected by zone
restrictions. The Department of Natural Resources should be
required to establish a system, more specialized than the one
presently in effect, for designating special zone restrictions,
Local regulations should be subject to review and approval by the
Department of Natural Resources. The Department should com-
pile and publish local regulations. Unless an emergency exists,
local regulations should become effective only upon such publica-
tion on a specified day each year.

Primary responsibility for adoption of specific surface water
zoning regulations might be entrusted to the Department of Natural
Resources which could be petitioned to adopt specific regulations
by the local units. But the approach favored by the author would

require approval by the Department of Natural Resources of local



regulations with additional Department power to require adoption
of local regulations in areas with critical problems. The state
agency could adopf such regulations in the event local units failed

to adopt or enforce satisfactory regulations,






CHAPTER I: THE PROBLEM

A, A FIXED SUPPLY AND INCREASING DEMANDS

Wisconsin enjoys a relative abundance of surface waters (see Fig-
ure 1) including 8, 800 lakes and ponds, 1 33,000 miles of rivers and
strearns,2 and 724 miles of shore on Lake Superior and Lake Michi-
gan, 2 These are capable of meeting most immediate water sport
demands such as swimming, fishing, motor boating and water skiing,
But the supply of recreation lakes and streams is relatively fixed, and
serious conflicts between rapidly increasing recreation uses which are
in competition for this fixed supply can be expected in the near future,
An improved transportation network, increased per capita income,
and more leisure time will place more users, each with space demands
and special requirements, on each body of water,

Serious conflicts between competing uses are already a problem
on the lakes of southeastern Wisconsin which attract day-users from
the Chicago and Milwaukee metropolitan areas. Intense recreation
pressures are often now experienced on inland lakes of 100-150 or
more acres and on the larger rivers which are attractive for a wide
range of recreational activities. This concentration of use results, in
part, from the limited suitability of other waters: (1) Of the 4,138
named inland lakes which form the major recreation waters, approxi-

mately 2,221 are 50 acres or less in size, ? If circular in shape,
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these lakes are 1/3 of a mile or less in diameter and are, therefore,
of limited use for sailing, power boating, water skiing, and similar
space ~demanding water sports., 6 More than 70 percent of the named
lakes are less than 100 acres in size‘,7 Many are surrounded by bogs
or marshes which hinder access and prevent swimming in shoreland
areas, or are subject to dense gro‘v;/ths of rooted aquatics°8 (2) Rivers
and streams are often suited for canoeing and fishing, but are less
attractive for swimming, power boating, and water skiing because of
flooding, turbidity, dangerous currents, variable depths, and bars or
snags. (3) Lake Michigan and Lake Superior shores are attractive
only for limited types of water sport uses, such as boating and fishing,
because of inadequate beach areas, 9 lack of boat facilities, 10 cold
water temperatures, and unpredictable weather conditions which

threaten small craft.

B. MULTI-USE CONFLICTS IN WATER AREAS

Conflicts are caused by competition both between similar uses
(due to intensity of use) and between different uses (due to mixing of

uses). Additional conflicts arise between water and shoreland uses.

1. Competition Among Water Uses

One major group of conflicts among water uses is that which devel-

ops when the space demands of uses on a water body exceed the limited



space available, Although many '""average'' space
requirements have been proposed for various water uses (see Appen-
dix note A), little research has been done to suggest actual needs for
particular uses under varying conditions, Several factors appear
relevant in determining the minimum space requirements for a use,
One of these is speed. C. W, Threinen, in an excellent article con-
cerning space demands for water and shore, stated:

The spatial demand on water for recreational boating when
done at low speeds causes a negligible amount of intra-
activity and inter-activity interference., At fast speeds both
intra and interactivity interference arises, Fishermen are
driven out of areas in which fast boating takes place. Enact-
ment of laws limiting speeds of water craft in fishing bays,

as in Illinois, is ample testimony of the extent of interfer-
ence, In Wisconsin greater densities of fishing activity occur
in the northern part of the state because of lesser amounts of
interference., Even slow boating--rowing and paddling--is
interfered with and greatly diminished on a body of water dom-
inated by fast boats. The wake waves of fast boats have been

a cause of complaint by sail boaters, especially on relatively
calm days. Sailboats are diverted and caused to lose the

wind., Water skiing is density dependent and when pursued to
excess, it limits the number of participants, In frequent
aerial counts we find that the density of water skiing seldom
builds up to more than about one boat per 20 acres of water,
Evidently, as the number builds up an element of fear sets

in. The downed water skier, a small object in the water, is
not a very secure person as boats speed around him. As a con-
sequence, we have concluded that this amount of area (20 acres)
is the minimum spatial requirement of water skiing, Although
interference with swimming is almost too obvious to mention,
the fast boat traveling at 20 miles per hour has no place among
a recreational activity where maximum speed is only two miles
an hour.l1

Certainly a second factor is the presence or absence of other uses.

Water skiers alone on a lake may require only 10 acres. But if they




must maneuver around stationary craft and swimmers, each skier
may require 60 acres. A third factor is the manner of use, If all
skiers move in one direction, more will be able to use a given water
area than if they operate at right angles to each other, A fourth factor
is the personal preference of users. Fishermen, not disturbed by
nearby fishermen, may require only 1 acre of water. Other fisher-
men, easily disturbed, may require 8 acres,

While user preferences, to some extent, determine space require-
ments, they also determine the special lake and stream characteristics
needed for particular uses, A second major group of conflicts arise
when some uses diminish the natural values and quality of environment
which are necessary for other uses, These conflicts are related to
space demands, but may be somewhat distinct. For example, conflicts
arise between boating and swimming when boat toilets discharge pollut-
ants into swimming waters or boat propellors stir unattractive sedi-
ment, Similarly, water skiing, even at some distance from a fisher-
man, may disturb the visual beauty and quiet enjoyment which may be
a necessary part of the fishing experience. Water conflicts, therefore,
involve not only physical competition between uses but destruction of

resource values and psychological inccn'npat:i.'l’.)ilii;)r.:L o
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Figure 2
SOME LAKE SHORE DEVELOPMENT PATTERNS
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2., Conflicts Between Water and Shoreland Uses

Shoreland uses may have profound effects on the water uses (see
Figure 3): (1) Density of shoreland development is often important in
determining the number of boats utilizing a lake or stream. Subdivision
of shoreland areas into 50-foot-wide lots often means one or more
boats for each 50 foot of shoreland. While lower intensity shoreland
use generally means fewer resident boats, public access or private
boat livery facilities may, nonetheless, result in high intensity uses.
(2) Lack of public or private road access prevents travellers from
using larger boats, and encourages the use of canoes and other small
boats which may be carried to and from the water body. (3) A lake-
shore cottage may indirectly pollute the water through grading, filling,
lagooning, or dredging which exposes land to erosion, or by discharg-
ing septic tank wastes into the groundwater which, along with nutrients
and other substances, empties into the lake. Sediment and aquatic
plants caused by the increased nutrients cloud the waters, kill fish,
and generally detract from water quality. (4) Docks and fill reduce
the water space available for water sports. (5) Tree-cutting and unat-
tractive shoreland uses detract from the beauty of the shore, as viewed
from the water. (6) Noisy shoreland uses disturb quiet enjoyment.

(7) Filling of wetlands may destroy fish spawning and duck nesting
grounds,

On the other hand, water uses may also disturb shoreland uses in
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Figure 3
INTERRELATIONSHIP OF WATER AND SHORELAND USES
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several ways: (1) Motor boats contribute oil and other pollutants to
the water, and, due to the turbulence caused by the propellors, stir
bottom sediment, (2) Wakes increase shoreline erosion. (3) Boats
may also disturb the visual quality of the water, as viewed from the
shore. (4) And of great importance, the high-pitched whine of an out-
board motor may disturb the quiet enjoyment of hundreds of shoreland
owners,

In conclusion, the problem faced in the area of water recreation
primarily stems from two interrelated factors: a limited supply of
water area; and the increasing conflicts between varying water uses,
and between water and shoreland uses. Generally, these factors
result in (1) threats to health and safety, (2) deterioration of environ-
mental quality, and (3) inefficient use of the water resources. The use
of regulations to minimize these problems will be discussed specific-

ally, 14
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CHAPTER II: SOLUTION

An attempt to solve the problems presented in Chapter I must in-
volve several simultaneous courses of action: (A) Increases in available
water area; (B) Use of certain non-regulatory management techniques
to promote appropriate water and shoreland use; and (C) The utilization
of regulations to reduce conflicts. Although these solutions must be
considered complimentary, the focus of this report will be on the use

of regulations,

A, IMPROVED ACCESS AND NEW WATER AREAS

Programs to provide access and boating facilities for lakes,
streams, and the Great Lakes will help meet increased demands and
minimize conflicts by opening waters which are presently unavailable.
(See Figure 4.) In addition, construction of recreational impound-
ments, dredging of lakes, and improvement of navigation in rivers
will i‘ncarease the total water space suitable for multiple recreation
uses, ’.Increasing the available space may help reduce the intensity of
use of ahy one water recreation area, The importance of large recre-
ational impoundments, each of which may provide new water-based rec-
reation facilitigs for 8,000 to 16,000 people, cannot be underestimated, 15

However, in light of the enormous projected demands for recreation

uses in the near future, these measures can be only a partial

solution,
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B, NON-REGULATORY MANAGEMENT TECHNIQUES

1, Public Purchase

Easement or fee purchase of an entire shoreland area of a lake or
stream can be used to control the types and numbers of water and shore-
land uses, and the manner of use, Of course public control of lands
does not necessarily result in control of surface water use, Public
access will often increase the mixing and intensity of water uses, How-
ever, limitation of direct access by walk-in facilities

will generally restrict boating use to canoes and similar craft. Also,
the size of the public access parking area, the number of launching
sites available, the size and number of boat berths, and other physical

characteristics may indirectly restrict water use,

2, Placement of Non-regulatory Markers and Distribution

of Informational Materials

Educating and informing the public may help minimize some prob-
lems. For example, the marking of bars and snags may prevent boat
groundings., Pamphlets suggesting hand signals for use by water skierg_
may improve the communication between the skiers and boat operators.
Hand -outs stressing the importance of wetland preservation to protect
fish spawning and duck nesting grounds may encourage conservation-
minded owners to refrain from development that destroys the

aquatic life,
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C. REGULATION OF WATER AND SHORELAND USES

Regulation of water and shoreland uses is often the most attractive
management alternative. Public purchase of all shoreland areas of a
lake or stream is expensive. A method of '"proprietary control' is prob-
ably practical only in park or special preserve areas. Informational
techniques, of course, have no '"teeth'" and are ineffective without co-
operation of water and shoreland users. However, police power regu-
lations enacted at the state or local levels can control private water and
shoreland activities with the same force of law that is ordinarily associ-
ated with speed laws, building codes, and land use zoning, Violators are
fined or jailed. Regulations to minimize water use conflicts can (a)
prohibit or restrict a mixing of incompatible uses; (b) lower the intensity
of water uses; (c) control the elements of nuisance-like uses, and {(d)

o

restrict the type, intensity and manner of shoreland uses,

1. Regulation of Surface Water Uses

Regulations for surface water uses may:

a. Restrict the GENERAL USES which may be made of an entire

water body or class of waters. For example, regulations might be

used to prohibit motors on a small pond or wild river, Or regulations
might be used to control methods of operation of equipment, establish
rules of the road, set boat safety requirements, establish minimum

standards for use of marine toilets, or regulate other matters of



~14-

general concern on one water body, all waters of a certain size, or all
waters in the state, For the purposes of this report, these general
restrictions are not termed '"zoning'' because they apply to whole water
bodies, not particular areas or zones of a water body.

b. Restrict the TIME period for certain activities on an entire

water body or class of waters. For example, regulations can be used

to prohibit fast boating and water skiing in the early morning and
evening--when fishermen are using the waters--and in the evening
when visibility is poor. While the fast boating may be safe and unof-
fensive during the day, night activity with limited visibility can be
dangerous., 16 Motor noise may also disturb vacationers sleeping in
the shoreland areas. Restrictions on the overnight use of houseboats
anchored at off-shore locations or drifting on smaller lakes can help
prevent pollution problems caused by discharge of toilet wastes from
these '"water camping' facilities, Restrictions may also prohibit boat
mooring at public lands for more than 24 hours to encourage the free
movement of all boats to and from access points.,

Time restrictions to phase uses are particularly attractive since
in this manner a water body may be used for a variety of activities
throughout a day. To some extent, activities are naturally phased.
Water skiing is often done in late morning and afternoon. Fishing

often takes place in the early morning and evening.
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c. Restrict the nature of the use, methods of use, or times of use

of PARTICULAR AREAS of water bodies., This approach, in which
special restrictions are placed upon one pc;rtion of a water body and not
upon another, may be termed water use '"zoning'' because of its simi-
larity to land use zoning which involves division of the land areas of a
governmental unit into zones and application of differing regulations to
each zone, £ Land use zoning involves division of a community into
residential, agricultural, industrial, commercial, and other areas,
Similarly, water use zoning may allocate one portion of a lake surface
to swimming use, another to fishing and slow moving boats, and a third
to high speed boating and water skiing.

Generally, land use zoning is "cumulative' from more restrictive

18 ; .
Industries and commercial uses are not

to less restrictive zones,
permitted in residential zones (the most restrictive), but residences
are permitted in commercial zones, and both residential and commer-
cial uses are permitted in industrial districts (the least restrictive).
Similarly, zoning of surface water may restrict the use of water skiing
and motor boating in swimming and fishing areas s-ince these uses are
space -consuming and threaten the physical well-being of the swimmer
or stationary fisherman. But swimming and fishing may generally be
allowed in all areas. Such an approach may be efficient for some sur-
face water zoning schemes since swimming and fishing are less space

consuming, and therefore, blanket permission for these uses may allow

more intense use of a whole water body. However, a cumulative approach
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Figure 5

LAKE ZONING

The following water use zoning maps are
reproduced from Small Boat Safety,

H.R. 15223, H.,R, 16655, 90th Congress,
2nd Session (1968) 170, 180, 181, 191,
201 (This is a secondary source),

173

FISHING AREAS @

RACING & PRACTICE
AREAS (certain times)




by

Figure 5 (Cont.)

DETROIT LAKE
APPROACH Vs
@ LANE el
R M ~"NO WAKE" AREA
® L / i
0 ° A o @ s L
® o b 17 \,
> 2 ¢ 4 o
> SKITER T - ©
e SKIER LANDINGG, e SKTER TAKE
_.I..--""':::_:"'-.. /:,”
s e R R R — T NON A
/’/’”# S S e
P ®Black Buoys
ot ORed Buoys
7/ oWwhite Buoys w/orange bands top & bottom nipculation Pattern
-~-TLog Boom (swimming area) For Water Skii
*Direction of boat travel He
[JDiagramatic & regulatory signs DETROIT LAKE STATE PARK

Detroit, Oregon

Multiple-Use Water Supply Reservoir - November, 1960

LAKE MAUMELLE

Sketch Showing Zones * Dock Site Areas * Roadways

] =
I Zone 2
Dodk Site

Zone 1 - No boating or fishing.

Zone 2 - Pleasure boats area., Fishing
permitted but shall not
interfere with Boating
Activites.

Zone 3 - Fishing and Sall Boat Area, Other
craft may use at reduced speed to
proceed to Zone 2.

FISHING HOURS

March 1 through September 30 - 4 a,m, to 9 p.m.
October 1 through Feb., 28/29 - 5 a.m., tc 8 p.m.



Figure 5

(Cont.)

=18~

NVOIHOIW DIV'I

i
1
L

LAKE MACATAWA

Holland Harbor, Michigan

Scale 1" = 1 mi.

. Slow-No wake

No skiing or high speed

boating 6:30 p.m, to
10:00 a.m,

T2TN

R1OW

T26N

.Slow -No wake

No skiing or

boating

SPIDER LAKE
Grand Traverse Co.,, Mich|

Scale 4" = 1 mi,

high-speed




-19-

to surface water zoning is subject to the same criticisms as cumula-
tive approaches for land use zoning. A residence erected adjacent to
an industry may be subject to traffic, noise, smoke, glare, gases and
other problems which can affect the occupant's mental and physical
well-being, Similarly, swimmers, divers, fishermen and similar
slow-moving or stationary users located in traffic lanes or water ski
areas may be threatened by the fast-moving boats., In land use zoning,
non-cumulative zoning approaches which prohibit residences in indus-
trial areas have been increasingly used to prevent the problems of resi-
dential construction in industrial districts, 19 Similarly, non-cumulative
water surface zoning may prevent swimming and fishing in traffic lanes
or water ski areas.,

Surface water zoning may take several more specific forms:

(1) Fixed-Area Zoning, Fixed area zoning, much like land

use zoning, restricts specified uses in fixed areas. These areas may
be designated by general descriptibon, by maps, or by buoys. See Fig-
ure 6 for examples of water zoning maps. For example, one common
approach is a written rule that swimming is limited to an
area within 200 feet of shore.20 Boats may be prohibited in this area
except to ingress and egress at slow speeds. A second approach is to
prohibit water skiing within an area, often not regularly shaped, which
is marked on a map. This approach is similar to more conventional

zoning regulations which set out written rules for districts which are
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designated on maps., A third approach is to establish rules for areas
marked by a buoy system. These may include swimming areas, spawn-
ing grounds, traffic lanes, water ski courses and similar areas. This
approach is often the most desirable since a surface water user will
often be unaware of general written rules, may have difficulty in judg-
ing a distance (such as 200 feet) designated by a rule, or may have dif-
ficulty interpreting a map when on the water. A buoy system is readily
observable and gives reasonable certainty. However, such a system
may be expensive both for initial capital outlay and maintenance costs.

(2) Time-Area Zoning. This approach is a variation of

fixed-area zoning in which particular uses are prohibited in particular
areas at specified times., For example, water skiing might be prohib-
ited in the mornings and evenings within 500 feet of shore. This ap-
proach may have considerable potential in minimizing conflicts between
competing uses while allowing multiple use of a water body.

{3) Separation-Distance Zoningn21 This zoning is quite dif-

ferent than more conventional land use zoning since the special use
restrictions are not related to a fixed point or points. Instead, a buf-
fer distance is required between moving uses. For example, all mov-
ing boats not accompanying a swimmer or diver may be required to
remain at specified distances from anchored or trolling fishing boats

to protect them from interference and wakeezz
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2. Restriction of Shore-Related Uses and Shoreland Uses

As previously mentioned, water uses and shoreland uses are inte-
grally related, Régulation of shoreland uses may be used to directly
and indirectly manage water use: (1) Direct restrictions may be placed
upon shore-related uses such as dams, dikes, fills, docks, wharves,
and boat houses built over the water which restrict the area of water
available for water sports and which sometimes interfere with navi-
gation, Direct restrictions can also be placed upon shoreland uses
such as filling of wetlands which may destroy fish spawning and duck
nesting areas, 23 Sanitary codes for shoreland areas can control
domestic waste disposal, and prevent pollu’cion‘,24 (2) Other restric-
tions can be used to indirectly limit water uses., For example, low
intensity lake use may be encouraged by requiring large minimum lot
sizes and substantial water frontages for each shoreland cottage.
Generally, the smaller number of lots will result in a smaller number
of boatsa25 Prohibitions or restrictions on marinas, boat liveries and
resorts which provide access for large numbers of users may also

limit intensity of use.
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D, THE PRESENT REGULATORY FRAMFEWORK

6

Prompted by the Federal Boating Act of 1958,2 Wisconsin in 1959

adopted broad licensing and use requirements for watercraft. 27 The

Wisconsin act establishes state-wide regulations pertaining to:

(1} Capacity plates on boats;28

29

(2) A numbering of motor boats;

(3) Identification number to be diSplayed;3O

(4) Equipment requirements pertaining to
(a) Lighting31
(b) Mufﬂers32

(c) Life preservers

(d) Fire extinguishers34

(e) Carburetor flame arrestors35

(f) Bilge venf;ilators36

(g) Battery covers37

(4) Traffic rule s;?’8

39

(5) Speed restrictions (very general);

(6) Duty to render aid in accidents and to file reports;40

(7) Requirements pertaining to distress signal flag;‘l’1

(8) Prohibited operation;

(2} Intoxicated ope ration;42

(b) Negligent operation;43

(c) Operation by incapacitated persons;44
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(d) Creating hazardous wake or wa.sh;45

(e} Operating in circular course;

(f} Riding on decks and gunwales;‘l'7

(g] Restricted area requirements;48

(g8) Anchoring in traffic 1anes;49

(i) Overloading;>°

{(j} Overpowering; 51

(k) Unnecessary sounding of whistles;52

(9) Water skiing regulations;53

(10) Skin diving restrictions;54
(11] Special pollution control provisions which apply to
. . . 55
boats equipped with toilets,

The act also authorizes the Conservation Commission to carry on
an educational program to promote boating safety, to establish addi-
tional traffic rules, 56 to establish rules pertaining to uniform navi-
gational aids, 57 and to assist in the enforcement of the boating stat-
utes, 58 Other general matters specified in the statutes pertain to ser-
vice of process on nonresidents, 59 deposit of money to obtain release

60 . . . . 61

from arrest, and penalties for violations of the boating acts.
In addition to these basic provisions which have state-wide appli-

cation, the act empowers towns, villages, and cities to:

(1) Adopt boating regulations not inconsistent with the state

regula’cions;62
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.63

(2) Establish municipal water safety patrols;
(3) Adopt regulations for icebound inland waters.64
Several features of the boating statutes are to be noted: (1) While
the statutes establish general rules which are generally applicable
to waters throughout the state, no state agency is empowered to adopt
special regulations for particular waters or portions of waters to fur-
ther restrict type of use, area of use, time of use, speed, and so forth.
(2) Counties are not authorized to adopt boating regulations. Instead,
the towns have this power in rural areas, 65 Since the state of Wiscon-~
sin contains 1269 townships, this authorization badly fragments the
regulatory power. One body of water may be subject to regulation by
many local units. The statutes prevent the adoption of varying regu-
lations for a single water body by requiring all regulating units to

66

adopt identical regulations, It may be difficult, however, for local
units to reach agreement, and the dissent of one unit will prevent all

regulation.

E. SOME SPECIAL PROBLEMS WITH THE ENFORCEMENT OF

WATER USE REGULATIONS

The enforcement of water and shoreland use regulations is essen-
tial to an effective program. However, some special enforcement
problems arise with water use regulations, First, special equipment

is needed. Patrol cars, radar, mileage markers, and similar land-
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based equipment are of little use in the enforcement of water use regu-
lations. For a water patrol, a seaworthy, high-powered boat equipped
with buoys, lines, grappling hooks, a resuscitator, spare life preserv-
ers, and similar specialized equipment is needed. 617 Second, appoint-
ment of a seasonal patrol will be necessary to enforce boating and
shoreland regulations. State and local general law enforcement offi-
cers are often busy with the summer influx of visitors and cannot
assume additional law enforcement duties. But lake patrol officers
appointed for only brief periods of time often lack the experience neces-
sary for effective enforcement. An active training program may help
meet these problemso68 Third, the very nature of surface water
activity poses special enforcement difficulties. A water patrol officer
cannot anticipate that a boater will follow a definite course like that of
a motorist on a road, An infinite number of routes are available on a
lake surface. Generally there are also no mileage markers or station-
ary points of reference to aid an officer in accurately judging speed.

To remedy this, a method for limiting boats to slow speeds has been
developed which involves adoption of '""no wake' rather than maximum

69

speed restrictions. This approach is premised upon the assumption
that only slow speed watercraft will not cause a wake. However, plan-
ing boats often cause less wake at high speeds than at intermediate

speeds. In the absence of other restrictions, owners of such craft

might operate in a ''no wake'' zone at relatively high speeds with the
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assumption that this operation more nearly complies with the law., A
more effective approach may be to set both maximum speed and ''no
wake' restrictions. Enforcement could be based upon violation of
either restriction. The fourth problem is that of providing adequate
certainty in the restrictions, 0 Regulations which restrict boating or
swimming within 200 feet (or some other figure) of shore without
marking these areas pose a difficult problem to both the water user

and enforcement officers, It is not easy, even for an experienced indi-
vidual, to accurately judge water distances such as 200 or 500 feet,
particularly from a moving watercraft. A map showing designated
water use zones poses similar problems unless points of reference

are visible from the water, Use of buoys is the most desirable approach
for identifying water use zones, However, in some instances, buoys
pose threats to night boating; and a buoying system may be costly.

Lack of certainty in the application of regulations has occasionally been
litigated in more conventional zoning cases. Generally, courts have
held that unless land owners are able to locate with reasonable certainty
boundaries which are described in the written text or drawn on a map,
the ordinance is unenforceable and void. Fifth, and perhaps most seri-
ous is the problem of providing water users with notice of restrictions.
Informing the resident boater is less difficult than informing the tran-
sient boater, For example, if an ordinance prohibits water skiing in a

designated bay, without marking the area on the water, resident boaters
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may become aware of the restrictions by publication of the ordinance in
the local paper, or, in case of unintentional violation, by issuance of a

warning ticket by the water patrol. 7

However, the transient boater

is not likely to be exposed to local papers; and, while a warning ticket
approach for a first offense may prevent his continued violation of the
ordinance, it will do little to assure compliance by other vacationers
who ceme and depart each week, Posting of regulations at public access

points72 can be only partially effective since many vacationers gain

access to waters from resorts, private marinas, and boat liveries,
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CHAPTER III: LEGAL RESTRAINTS IN REGULATING WATER

AND SHORELAND USES

A, LEGAL REQUIREMENTS, INGENERAL

Regulations to minimize conflicts between competing water uses
(and shoreland uses which affect water uses) raise a variety of inter-
related legal issues, In appropriate circumstances, the Federal gov-
ernment, state governments, or local units of government such as
cities, villages, towns, and counties might adopt regulations to mini-
mize surface water conflicts. Generally, the Federal government

73 The state

would be exercising its power to regulate commerce,
would be exercising its inherent power as a sovereign to promote the
well-being of its citizens, These inherent state powers are commonly
termed ''police powers. 074 A local unit of government would be exer-
cising '"police powers'' delegated to it by the state through a charter,
constitutional provision, or state statute, Valid regulations adopted by
federal, state, or local governments must generally (1) be adopted in
close conformity with the specified procedures such as notice, hearing,

75

voting, and publication; (2) must not violate rights protected by the

federal or state constitutions, 70
The following discussion considers some general legal require-

ments for surface water regulations and then some constitutional

limitations on the use of regulations.
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B. DELEGATION OF POWERS, CERTAINTY IN REGULATION

The principal concern of this report is with state statutes directly
. 7 .
regulating surface waters, statutes authorizing a state agency to
. 78 .
adopt rules and regulations, rules and regulations adopted by such
79 o :
an agency, state statutes authorizing local units of government to
. 80 .
adopt ordinances, and local ordinances adopted pursuant to these
s‘catu‘ces.81 State statutes directly regulating surface water uses, rules
and regulations adopted by a properly authorized agency, and local ordi-
nances adopted by a properly authorized local unit of government have
direct regulatory force in defining what a surface water user may or
may not do, Statutes authorizing a state agency to adopt rules and reg-
ulations and statutes authorizing local units of government to adopt
ordinances have no direct regulatory force in themselves and only
"enable! governmental bodies to adopt specific regulations., For

82 held that a penal statute empowering

example, a New Jersey court
the Board of Commerce and Navigation to establish rules and regula-

tions governing the operation of power vessels could not form the basis
for a prosecution until such rules were adopted even though a portion of
the statute specified that the "'speed of power vessels shall at all times

be regulated so as to avoid danger or injury to all manner of floating

craft either by the effect of the wave or wash raised by power vessels

through excessive speed or otherwise. n83
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1, Statutes or Ordinances Must Set Standards for Administrative

Action

A statute or ordinance which empowers an agency to adopt and en-

force specific regulations must carefully define the granted powers, 84

Absent standards to limit and guide the agency, the statute or ordi-
nance is invalid as an unlawful delegation of power, 85 For example,

. 86 . .
an Ohio court™ = held that a statute delegating rule-making power to
the Ohio Division of Parks to regulate the operation of watercraft in
state parks represented an unconstitutional delegation of legislative
power because that statute did not set standards for such rules, failed

to prescribe even a broad legislative policy, and apparently only pro-

vided that the Division might adopt such rules ''as are necessary. n87

The language of the court concisely states the general requirements
for a valid delegation:

True, the Legislature may confer upon administrative boards
or agencies power to adopt subordinate rules which are admin-
istrative in nature and designed to carry out the law designated
by the Legislature, However, generally, the Legislature must
prescribe fixed definite standards and rules of guidance which
must be followed by the subordinate agencies. There must be
an adequate yardstick provided for the guidance of the execu-
tive or administrative body or officer to execute the law, be-
cause such regulations are subordinate to legislative policies
defined by statute and must be within the framework of such

policy.88

In June 1968, Judge Watts of the circuit court of Elkhorn County,

89

Wisconsin, in East Troy v. Majeske, invalidated a town boating

ordinance on similar grounds. A section of the town ordinance pro-
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vided that

Ski jumping and slalom courses shall not be permitted on

lakes in the Town of East Troy, except in designated areas,

by written permission of the Town Board.
The court found that this attempted delegation of power provided no
standard to govern enforcement, and was therefore invalid.

It is clear that a state administrative agency needs some latitude
in formulating rules and regulations which establish surface water zon-
ing restrictions which take into account the water quality, physical char-
acteristics of the water body, shoreland use, recreational pressures,
and other unique features of each water body. It is also clear that a
state agency or local administrative board must have broad discretion
in evaluating permits for special aquatic events on a case-by-case
basis at the time the uses are proposed. For example, it may be wholly
impractical to attempt to establish permanent areas on a lake for water
ski shows, motor boat races, sailing races, car races on the ice, or
other rare uses which may be conducted once or several times a year,
The number of participants, nature of the use and other factors will dif-
fer for each event. Uses of this sort demand a case-by-case evaluation
in which all pertinent factors are considered. Courts have generally
approved attempts to delegate broad discretion to administrative agen-
cies when the nature of the subject matter requires such discretion and
the standards are set out with as much specificity as the subject matter

90

permits, Similarly, broad grants of discretion to administrative
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agencies to formulate rules for specific bodies of water or to deter-

mine if certain uses are nuisances, on a case by case basis, would

likely be upheld.

2. Delegations of Legislative Powers Must be Clear and Definite

Generally, the legislative body of a city, village, town or county

may exercise only expressly delegated legislative powers in adopting

91

local ordinances, Absent basic enabling authority, an ordinance

4. 92

adopted by a local unit is ultra vires and voi However, home rule

units such as cities and villages are considered to have certain broad
basic powers to protect the health, safety and well-being of their citi-

93

zens. The courts of several states have upheld local ordinances,
regulating surface water activities, adopted under broad enabling pro-
visions which allowed local units to legislate for the protection of the
health and safety of their citizens, 94 But other courts have invalidated
watercraft regulations which were not specifically authorized by the
enabling acts, For example, the Louisiana Supreme Court95 invali-

dated a local ordinance which prohibited operation of motors without

mufflers on a lake used for water supply as ultra vires since the state

statute gave the adopting municipality jurisdiction over lake waters
only for the purpose of preventing pollution. The court found that the
"use or nonuse of mufflers does not contaminate, pollute or otherwise

6
affect its water supply, " and, therefore, the attempted regulation
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was beyond the scope of the municipal powers. Similarly, the Wiscon-
sin Supreme Court has invalidated an attempt by the City of Madison to
impose a license fee on the use of boats within its jurisdiction on the
ground that the city did not have power to impose this fee either by
express grant or under home rule powers, 97
A common argument in cases contesting the validity of municipal

surface water regulations is that the attempted regulation of the sur-

face of a lake, stream, or ocean is ultra vires because these areas

lie outside of the municipal limits, and therefore, the municipality
has no jurisdiction over the area, 98 Some cases have also considered
the power of a local unit to regulate use of filled land., 99 In Wisconsin,
cities, villages, and towns have been granted the power to regulate

100 The

watercraft, apparently for all waters within their jurisdiction.
counties have not been granted these broad powers, but the counties
may regulate waters adjacent to any marina development operated by
the county. 101 Additional powers to regulate shoreland uses and water

102

uses which touch the lands underlying waters can also be found in

the Wisconsin land use control laWs, Counties, cities, and villa.geslo3
may adopt special regulations, including zoning and subdivision regu-

lations, 104 £51 the protection of navigable waters, These regulations

may apply to lands lying under, abutting or lying close to navigable

Wa.ters;105 and to areas within 1,000 feet of lakes, ponds, or flowages,

and within 300 feet of rivers and streams or to the outer limit of the
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106

flood plain if this distance is greater, These regulations are to

"aid in the fulfillment of the state's role as trustee of its navigable

107

waters'" and are for the "efficient use, conservation, development
and protection of this state's water resources, ul08 The purposes of
the regulation may be ''to further the maintenance of safe and healthful
conditions; prevent and control water pollution; protect spawning
grounds, fish and aguatic life; control building sites, placement of
structures and land uses and reserve shore cover and natural

beauty. 1109 This broad mandate of power authorizes programs for
regulating shoreland uses, and apparently authorizes programs for
regulating use of lands under water for uses such as docks, marinas,
wharves, and boat moorings. The counties may adopt these special
regulations for unincorporated areas without town board approval, 110
Most counties have adopted special shoreland zoning ordinances pursu-
ant to these statutes. !l The ordinances generally follow a model pre-
pared by the Wisconsin Department of Natural Resources and University
Extension which divides shoreland areas into three basic use districts
112

and applies minimum development standards to each of these areas.

(See Figure6.)

3. Regulations Must be Unambiguous and Certain in Their Application

Statutes, rules, or ordinances regulating surface water and shore-

land uses must be definite in specifying what conduct is prohibited or
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SPECIAL COUNTY SHORELAND ZONING JURISDICTION

Figure 6
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restricted. 113 por example, a New York court!14 held unconstitutional
for lack of definiteness and certainty a criminal statute which provided,
in part, that '[r]eckless navigation of a vessel shall include operating
the same in a manner which unnecessarily interferes with the free and
proper use of the navigable waters of the state or unnecessarily endan-
gers other vessels therein, or the life of any person, 115 The court
also disapproved another provision which directed that no vessel should

be navigated at "such rate of speed as . . . to endanger the property

116

of another or the life or limb of any person,' In disapproving these

provisions, the court cited language from other cases which had con-
sidered traffic laws with similar language. In one of these cases the
court said:

How can we deal with this question of 'unnecessarily interfer-
ing' with traffic in a public highway? What is unnecessary
interference? What standard have we to measure it by, known
to the common law, or to any other realm of jurisprudence ?
We must not leave it for the judge or jury to guess at; we are
obliged to tell them something as a guide and not leave a man's
conduct to be judged solely by the whim of the hour, In driving
a car along a street or highway one may stop to ask for direc-
tions, or to speak to a passer-by or to look at his tail light or
examine his wheels or to assuage his thirst, All these acts
may interfere with traffic and be entirely unnecessary. Can
they amount to a crime because a magistrate may determine
that in his judgment they unnecessarily interfered with traffic?

s & @ »

Without such a standard, without such a measure by which to
judge the conduct of man, the criminal statutes are too vague
and indefinite for enforcement; they are unconstitutional. 117
(emphasis added in the citing court},

Regulations for surface water areas which broadly prohibit "oper-
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ation at unsafe speeds,' or require operation at 'slow speeds,' or

18

with ''no '\:vafke”1 might be subject to similar attack as failing to
prescribe definite standards of conduct. Particularly serious argu-
ments of "indefiniteness' might be raised to surface water zoning
restrictions which fail to provide some method for the water users to
determine the zone boundaries on the water surface. In more con-
ventional zoning cases courts have commonly held that district boun-
daries must be reasonably certain so that land owners have knowledge
that zone restrictions apply to their lands. 119 Doubt as to the location
of a boundary may render an ordinance unenforceable or void, 120 The
use of maps; 2feference to readily observable natural features such

as points of land, and use of buoys may aid in providing reasonable

certainty for zone boundaries,

C. PRINCIPAL CONSTITUTIONAL RESTRAINTS

Regulations adopted at the state or local levels to restrict surface
water and adjacent shoreland uses are subject to the same constitutional
limitations as other exercises of state police power, Several constitu-
tional issues are particularly likely to arise with surface water zoning
and allied regulations: (1) the regulations must serve a valid police
power objective;122 (2) they must have a reasonable tendency to accom-

plish or aid in the accomplishment of the particular objective;123

(3) they must not discriminate between similarly situated individua.ls;lz‘4
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and (4) they must not so severely restrict private property interests
that an unconstitutional ""taking'' of property results, 125

In determining the constitutionality of a restriction, courts are to
some extent bound by their own holdings and those of higher or sister
courts on similar facts. But, since each regulation may be slightly
different and the factual contexts are almost always different, caution
must be exercised in attempting to prognosticate judicial reaction to a
particular regulation on the basis of past precedents. This is particu-
larly true in land use zoning, and may also be true for surface water
zoning. Often courts uphold the general validity of a zoning ordinance
provision, but find it invalid as applied to a particular individual, 126
In at least one boating case a court has taken a similar approach.

The Supreme Court of Louisiana upheld127

an ordinance prohibiting
use of outboard motors at night on a lake used as a water supply reser-
voir, but held unreasonable the enforcement of the provision against
the owner of an island home who needed to commute by motor boat with
the mainland.

The following discussion attempts to develop some general prin-
ciples enunciated by courts in interpreting constitutional provisions.

It must be remembered that it is almost impossible to definitely say

whether or not a particular restriction will be upheld.
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1. Validity of the Objectives

Generally, the role of the judiciary is small in considering the
appropriateness of regulatory objectives;lZS but occasionally courts
have invalidated regulations for lack of proper police power objec-
tives, 129 Regulations for minimizing conflicts between surface water
uses may be aimed at securing several objectives including the protec-
tion of public health and safety, prevention of nuisances or nuisance-
like uses, control of pollution, protection of fish and aquatic life, pro-
tection of regional economy and property values, protection of aes-
thetically pleasing water and shoreland, and the promotion of the most
appropriate use of lakes and ponds as scarce and destructible resources.
Judicial support in other contexts may be found for regulations enacted
to achieve each of these objectives, Generally, the objectives may be
grouped as (1) preventing threats to health and safety, (2) protecting
the quality of the environment, and (3) promoting the most efficient

use of the water resource,

a. Prevent Threats to Health and Safety.

Courts have recognized that protection of public health and safety
is one of the most essential functions of government. 130 Reasonable
restrictions on private conduct to achieve these objectives have almost
always been sustained.

Some uses in water areas threaten the physical well-being of water
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sport enthusiasts: (a) Operation of high-speed boats and water skiing
activities in a reckless manner, in near-shore or shallow areas, or in
intensely used areas can result in capsized boats, gounding, colli-
sions with docks, collisions with other boats, and the maiming or death
of swimmers or divers. (b) Swimming or diving in weed areas, in
boat lanes, far from shore, or é.t night may result in the drowning of
the swimmer or diver or those who attempt to rescue him. 131 (c)
Construction of piers, placement of improperly marked mooring buoys,
navigational buoys, or swimming rafts, and placement of fill or low
structures in water pose threats to the night boater or one operating

in conditions of limited visibility., (d) Operation of an over-powered
boat or one otherwise unseaworthy due to faulty design or improper
maintenance may result in swamping. (e) Contamination of waters by
toilet wastes from boats, overcrowded bathing beaches (or ones without
toilet facilities), and inadequate methods for shoreland waste disposal

can threaten the health of swimmers or others coming into contact with

the water,

b. Prevent Deterioration in Environmental Quality,

Many conflicts are neither physical nor do they pose direct threats
to health and safety. Rather, users can disturb one another in the enjoy-
ment of waters. If recreation is to refresh and re-create the mind as
well as promote physical well-being, a total recreation experience is

important.
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Conflicts which diminish the attractiveness of waters for particu-
lar uses, rather than threaten health and safety, might be placed in

several major categories: (a) Noise, Noise appears to be a major

problem in many water areas. Noise from a motor boat, swimming
beach, marina, dance hall, moored house boat, and other uses dis-
turb the fisherman, canoist, swimmer, and shoreland dweller. At
night, noise from motor boats is a particularly serious problem in
near-shore areas, {b) Aesthetics. 132 Water filled with sediment,
algae, or rooted aquatics is unattractive to the swimmer, boater, or
shoreland dweller, A line of gaudy cottages is less attractive than
trees and a natural shoreline, Few would favorably compare the
appearance of a water ski boat to that of a quietly moving sail boat or

canoe, (c] Destruction of aquatic life, 133 Filling of shoreland wet-

lands which serve as fish spawning and duck nesting grounds impairs
fishing and hunting. Motor boats destroy the white water lily and sim-
ilar rooted aquatics of great beauty.

Some of these uses are nuisance-like and clearly subject to regu-
lation. Courts have often sustained restrictions which prevent
nuisance-like uses or require the abatement of existing ones. 134 For
example, courts have declared certain wharves which extend far out
into waters are nuisances, 135 Courts have also upheld noise control

37

ordinances, 136 Control of pollution1 and protection of fish and wild-

life 138 have also been recognized as valid police power objectives by
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the courts of many states.,

At common law,uses which are aesthetically unattractive (detract
from visual beauty) have not been considered nuisances. Traditionally,
protection of aesthetic values, alone, has also not been considered a
proper objective for exercise of police powers. 139 But, the courts of
several states have sustained zoning ordinances and billboard controls
to protect the aesthetic appeal of areas which depend economically on
the tourist industry.MO Regulations to minimize surface water con-
flicts and protect the fish, wildlife, and scenery which bring vacation-
ers to Wisconsin might serve similar objectives., 141 These restrictions
might also protect shoreland property values., The Wisconsin court in
a landmark decision has recognized that regulations which protect the
aesthetic appeal of an area may be validly protecting property values., 142
Protection of aesthetic values may also now be a sufficient basis for

exercise of police powers, The United States Supreme Court in Behr-

143

man v. Parker noted that '""[i]t is within the power of the legisla-

ture to determine that a community should be beautiful as well as heal-
thy, spacious as well as clean, well balanced as well as carefully

patrolled." The Wisconsin court also recently indicated that "aesthetic
considerations alone may now be sufficient to justify a prohibited use in

144

a zoning ordinance."
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c. FEncourage Appropriate Use of the Water Resource,

A program to protect and effectively manage waters must consider
optimum uses not only with the aim of protecting health and safety and
preservation of environmental quality, but also with the aim of meeting
increasing recreation demands by careful utilization of the relatively
fixed existing supplies of water. In many instances some uses must
be prohibited or severely restricted simply because they conflict with
other uses and are too space-demanding, For example, an eighty-acre
lake could serve as a swimming area for many hundreds of individuals;
but it would likely not be sufficient for even three water ski boats which
may require a minimum of 40 acres each, 145 Water skiing in such a
pond might prevent most swimming, diving, fishing, rowing, and canoe-
ing.

Regulations to promote appropriate space utilization of a water
body may be used to restrict a variety of activities related to shore-
land or bottom use which decrease the water surface area available for
multiple surface uses., These include dams, fences across streams,
low bridges, fills in lakes and streams, piers, wharves, marinas, dry
docks, boat houses erected out over the water, placement of mooring
and navigation buoys, and mooring of boats. 146 Any obstruction may
prevent the use of surrounding water by high-speed boats although low-
speed uses are less affected,

A variety of conservation laws have been upheld for the protection
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and careful management of scarce natural resources. Courts have
often sustained regulations prohibiting the waste of oil and natural

147 148

gas and protecting forests, 149

watersheds, and subsurface
waters. 120 At least one court has noted the special nature of lands
adjacent to waters and the need to manage them as part of a land-

151

water related resource, Finally, courts have recognized that zon-
ing laws may validly be enacted to promote the most appropriate use

of land throughout a municipality. 152 Similarly, restrictions on sur-
face water uses might serve to encourage the most appropriate use of
waters. Of course, the most "appropriate'" use of a water body will
depend upon the criteria for determining appropriateness., If appropri-
ateness is judged by the degree of protection afforded fish, wildlife, and
scenic values, the most appropriate use may be low intensity canoeing,

If appropriateness is judged by the maximum number of individuals acom-

modated for water sport use the most appropriate use may be swimming.

2. Regulations Must be Reasonably Related to the Regulatory Objectives

Police power regulations must not only be enacted to accomplish
valid objectives, but must also be '"'reasonably necessary for the accom-
. . . w153 .
plishment of the purpose in view, Surface water regulations (the
means) must have some reasonable tendency to minimize conflicts (the

end). Generally, the wisdom of the means chosen to achieve a legiti-

mate policy power objective is a question for the legislative body and
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154

not the courts, In Stephenson v, Binford!®> the United States Sup-

reme Court noted that "[i}t is enough if it can be seen that any degree,
or under any reasonable conceivable circumstances, there is an actual
relation between the means and the end.'" However, zoning regulations
have commonly been struck down when, in light of all the circum -
stances, the regulations seem incapable of accomplishing the ostensible
objectives. 156
This requirement of reasonable relation between means and end

may be an important objection to poorly conceived regulations or regu-
lations which fail to take into account local differences in water quality,
lake size and shape, shoreland use, and other factors which may bear
upon the reasonableness of a rggulatory classification. For example,
the County Court of Racine County in the widely publicized case of

157

Leiske v. Burlington invalidated a 1963 ordinance adopted by the

Town Board of Burlington prohibiting the operation of boats having
motors in excess of fifty horsepower on the waters of the town. Leiske,
owner of a seventy-five horsepower motor, claimed the ordinance was
invalid for several reasons inciuding a lack of reasonable tendency to
promote the ostensible regulatory objectives. The town argued that a
horsepower limitation had a reasonable tendency to reduce speed, pro-
tect fish, prevent the stirring of bottom sediments, prevent the cutting
of weeds, and reasonably limit the number of boats on the lake. How-

ever, Judge Corbett agreed with Leiske that the size of horsepower was
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not reasonably related to these objectives, He wrote:

Speed of a motor boat as testified to by witnesses for the
plaintiff, whose testimony is uncontroverted, is dependent
upon the weight, length, beam and shape of the hull together
with the power of the engine. Speed developed by the above
combination can be varied by transom length, size of pro-
pellor and revolutions per minute of the propellor., The arbi-
trariness and capriciousness of the ordinance is best brought
out in that it has the effect of prohibiting the use of a family
boat 17 feet in length, with a 6-1/2 foot beam, powered by a
75 horsepower engine capable of driving the boat to a maxi-
mum speed of 33 miles per hour, while it will permit a hydro-
plane to be used with a ten horsepower engine capable of driv-
ing said boat 45 miles per hour. The ordinance is based upon
horsepower of an engine, not on actual or potential speed of a
boat. This classification is unreasonable if the end sought to
be obtained is control of speed and safety, This classifica-
tion discriminates against use of a boat which in itself is not
unsafe by any recognized standard as against a boat of lesser
power which will go a great deal faster, 158

However, one may speculate that the horsepower restriction would
have been upheld in different circumstances., Leiske used his boat on
Brown Lake, a 396-acre body of water., Operation of such a boat and
motor may have been reasonable on a lake of this size which was sub-
ject to substantial winds and waves. But a similar or more stringent
limitation on motor size for a 50-acre pond might bé reasonable.

While in all instances a large motor does not mean higher speeds, more
turbidity and louder noises, it may be that, in general, the size of
motor has some reasonable relationship to these factors,. Ordinarily
the reasonableness of a regulation is a question for the legislature and

159

not the court, In contrast to Burlington, the appellate courts of two

states have upheld regulations which set a maximum size limitation of
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6 horsepower for motors used on particular waters, 160 In one case,

Springfield v. Mecum, 161 the Springfield Court of Appeals upheld

the 6 horsepower limitation for an intensely used lake:
The ordinance of the City of Springfield, which defendants
are alleged to have violated, was passed to protect the safety
and general welfare of its citizens in their use of said lake,
There is evidence in the record to show that the waters of
this lake, when used by boats with a larger than six horse-
power engine, stirred up mud and debris in said lake but we
take it that the main purpose of the ordinance was for the
protection of the citizens using such lake as a recreation
center,
While it is clear that a legislative body has considerable discre-
tion in establishing general classifications to help accomplish the regu-

163

latory objectives, it is also clear that at some point broad classifi-

cations which do not account for individual differences will be held
unconstitutional, 164 For example, a maximum horsepower restric-
tion might be justified on one lake but not on another of a different
size. A prohibition of all outboard motors on lakes less than 100 acres
in size might make sense in some instances since these are approxi-
mately .4 of a mile or less in width, if circular in shape. Boaters
might be reasonably expected to row, paddle, or sail to any point along
the shore. In contrast, if the body of water is elongated and on the
average onlyl000feet wide, the length would be .8 of a mile. In such
circumstances, a small motor might be needed to navigate from one

end to the other. A general prohibition of motors on all lakes and ponds

of 100 acres would fail to take into account these differences., This is
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not to suggest that in fact such a restriction would be invalid. The
example is simply for the purposes of discussion.

The Wisconsin Supreme Court several times has invalidated regu-
lations which fail to take into account special local conditions. For
example, in one case the court found that a plumbing code provision
of the City of Milwaukee and the Metropolitan Sewage Commission of
Milwaukee which required that extra heavy cast iron pipe with hot
poured lead joints be used for house and building sewers was unreason-
able because special soil conditions in some parts of the country cor-

165

roded the pipe and prevented its efficient use, The court held that:

Failure to provide for exceptions to the rule where soil con-
ditions warrant the use of some other material renders the
rule unconstitutional, 166

In another case, 167

which presented a factual situation more
closely analogous to zoning of surface waters, the court held invalid
a town zoning ordinance which zoned an entire town for residential use
although it was clear that certain areas were suitable for industries
and trades and not suited for residential use. The court noted:
In making the classifications . . . the municipality must
recognize the natural reasons and differences suggested by
necessity and circumstances existing in the area with which

the ordinance deals.

Here we have a classification which completely ignores the

apparent natural differences existing in the area of the town. 168

A final example of judicial disapproval of regulations that do not

take into account natural differences can be found in the language of the
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Florida District Court of Appeals169 which invalidated inflexible zon-
ing provisions of the City of Miami restricting the size of boathouses
on residential properties:

The Court further finds that the restrictions on boathouse
structures are so inflexible as to rule out any relationship
between the size of the boathouse and the size, location and
use of the property involved, or the size and character of
the dwelling and other structures thereon, This inflexible
limitation emphasizes the arbitrary and discriminatory as-
pect of the sections of the ordinance under attack, 170

While these cases emphasize that restriction must be carefully
tailored to local conditions, many cases pertaining to surface water
regulation can also be cited which uphold the reasonableness of surface-

water regulations, These include cases sanctioning maximum horse-

171 172 173

power restrictions, speed limits, special water ski restrictions,

174

wake surfing regulations, regulation of the mooring of vessels within

176

100 feet of a dam, 175 regulation of houseboats, regulation of

177 178

wharves, and regulation of fills,
Besides legal attacks of unreasonableness or discrimination,
inflexible restrictions are also subject to strong non-legal criticism
for not being tailored, to the extent practical, to local conditions. In
light of the rapidly increasing demands for water use and the limited
supply of available waters, restrictions which reduce total use should
be imposed only if absolutely necessary., Generally the restrictions

should be designed to allow multiple use wherever and whenever pos-

sible., For example, a policy to prevent all motor boating on all 100-
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acre lakes might satisfy some swimmers, fishermen, and lakeshore

users, but it would not help to meet the demands for water skiing and
boating. A more realistic approach might be to promote multiple use
by restricting water skiing and motor boating at certain times and in

certain areas,

Tailoring of restrictions for particular water bodies and water
areas requires detailed information concerning (1) physical character -
istics of water bodies including water depth, spawning grounds, aquatic
weed patterns, beach type, and bottom type; and (2) shoreland uses
such as residences which may be affected by noisy motors. Without
sound resource data and careful planning, restrictions cannot be reason-

ably related to regulatory objectives,

3. Regulations Must Not Discriminate Between Similarly

Situated Individuals

To meet state and federal constitutional requirements of due process
and equal protection, regulations must not discriminate between similar-

ly situated individuals, Regulations must not be discriminatory in initial

179 180

classification or in administration. Apparently regulations could
not discriminate between riparian and public users by allowing only pri-
vate or only public use of the waters. Regulations to protect navigation
from obstructions would likely need to apply to existing docks and moor-

ing facilities as well as new ones. 181 surface water zoning restric-

tions adopted for some areas and not others need to be based upon
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sound factual and planning considerations to avoid charges of discrim-

ination, 182

4. Regulations Must Not Violate Public Rights in Navigable

Waters or "Take'" Riparian Rights

Regulations which severely restrict either {(or both) pub'lic and pri-
vate use of navigable waters may be subject to a variety of legal at-
tacks, For example, regulations which prohibit the use of all motors
on a wild river and which severely restrict private shoreland develop-
ment may give rise to the objections that the regulations interfere with
commerce, prevent the exercise of public rights in navigable waters,
""take'' private riparian rights, and ''take' private shoreland property

by preventing all economic use of the property.

a. Public Rights.

Article Four of the Northwest ordinance adopted on July 13, 1787

provides:

The navigable waters leading into the Mississippi and St.
Lawrence, and the carrying places between them, shall be
common highways and forever free, as well to the inhabi-
tants of said territory as to the citizens of the United States
and those of any other States that may be admitted into the
confederacy, without any tax, impost or duty therefore, 183

While the Northwest ordinance is probably no longer in effect, 184

similar language was incorporated into the Wisconsin State Constitu-

tion, 185 The concept that the State of Wisconsin holds navigable waters



~52-

in trust for the public apparently originated in this language or the
English common law, 186 Whatever the source of the doctrine, the

Wisconsin court has repeatedly held that the state holds waters in

187

trust for the public and the public has a right to use navigable

187a hunting, 188 fishing, 189 sailing, rowing,

190

waters for navigation,

191

canoeing, bathing, skating, and "enjoyment of the scenic beauty,"

192 193

Practically all lakes and streams are apparently navigable by
the state supreme court test of navigability, and are subject to public
rights. Stringent regulation or prohibition of public use of a lake or
stream might give rise to arguments that the regulations conflict with
federal navigation laws or interfere with commerce, 194 yiolate pro-
visions of the Wisconsin Constitution that navigable waters ''shall be

195

common highways and forever free' (language like that contained

in the Northwest Ordinance), or in some other manner unlawfully

196

restrict public rights in navigable waters. Reasonable regulation
of boating would likely be upheld. But severe restriction or prohibi-
tion might not, Quite clearly the provisions of the Wisconsin Consti-
tution, which follow those of the Northwest Ordinance, were intended
primarily to prevent imposition of a tax, impost or duty on the use of

198 and the

navigable waters. 197 Both the United States Supreme Court
Wisconsin courtlg9 have held that this or similar provisions do not

prevent states from authorizing the construction of physical obstruc-

tions to commerce., But, the Supreme Court has also noted that such
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a provision applies to ''political regulations which would hamper the

freedom of commerce, 11200

Therefore, the clause might be inter-
preted to prohibit the adoption of regulations which would substantially

restrict or prohibit public use of lakes or streams for commercial

navigation and, possibly, recreational navigation,

b. Private Rights,

Severe restriction of surface water or shoreland use will, at
. . 0,1 201 202
some point, violate the Fifth and Fourteenth amendments of the
United States Constitution and similar provisions in state constitu-

tions‘?‘O

3 which prohibit taking of private property without payment of
compensation,

(1) Riparian Rights to Reasonable Use of Navigable Waters,

Severe restriction of boating, swimming, fishing, and
construction of wharves, docks, and boat mooring facilities may give
rise to constitutional objections that the regulations take riparian

rights, Riparian rights to the use of waters are incidental to the own-

04

ership of riparian 1and.2' However, they are not rights in the corpus

205

of the water but inexactly defined rights to make reasonable use of

the water while respecting the reciprocal rights of other riparians.
. . 206
They constitute property and enter into the value of the land. The

most common riparian rights are for the use of water for agricul-

ture, 207 domestic, 208 and recreational purposes,zog However, other
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"rights, ' such as the right to access to navigable waters, 210 tpe right

to construct piers or Wha.rves,211 and a right to dam waters,212‘ may

interfere with or affect surface water use,

Fach riparian has the right to make reasonable use of waters?13
but public rights in navigable waters are paramount to private ripar-
ian rights.‘?‘14 Courts have also commonly held that police power
regulations may be utilized to reasonably restrict ripa;rian rights.215
However, several Wisconsin cases have held that a municipal unit or

the state must not totally prevent the exercise of riparian rights with-

out payment of compensation, 216 In one such case, Bino v, City of

Hurley, 217

the court invalidated, as an unconstitutional taking of
riparian rights, a municipal ordinance which prohibited a riparian
from fishing, swimming, and boating in a lake from which the city drew
its water supply. It is to be noted, however, that the city was not
attempting to simply protect recreation uses, but was attempting to
preserve high quality water by prohibiting riparian and public recre-
ation uses. Although the case might be limited to its facts, it does
suggest that a state or local regulations which prohibit or severely re-
strict riparian boating, swimming, or fishing might be declared uncon-
stitutional.

Courts have sustained severe limitations on the exercise of ripar-
ian rights in limited situations where such limitations promote naviga-
218

tion or prevent the clashing of private interests. 219 The legisla-

ture has broad power to adopt rules and regulations to achieve these
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220

objectives. Regulations to minimize surface water conflicts may
need to specifically regulate the exercise of several traditional ripar-
ian rights such as erection of wharves or piers which provide access
to Wa.terszz'1 because, in some instances, piers, docks and moorings

222

interfere with navigation, One very innovative approach to regu-

lation of docking and mooring, approved by the Minnesota court,

. o . 223
effectively limited the number of boats using a small lake, A
municipality constructed a public boat livery with a limited number of
slips and prohibited boat mooring at other places on the lake.

Courts have often sustained residential classifications for shore-
land areas which prevent the establishment or expansion of marinas

224 which are nuisance-like in residential surround-

or boat liveries
ings because of noise, traffic, exhaust gases, and activity., Several
cases have sustained these residential classifications despite landowner
claims that the restrictions prevented the exercise of riparian
rights.22‘5 In one case the court observed:

To the extent that by zoning regulations a municipality may

limit the uses to be made of property generally, it may also

by zoning regulations limit the exercise of riparian rights.226

(2) A Right to the Economic Use of Private Lands.

Regulations which severely restrict shoreland develop-
ment to protect natural scenery, to lower intensity of shoreland and
water use, to prevent water pollution, and to preserve wetlands may

unconstitutionally 'take' private property. Private property interests
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in land involve a bundle of rights, powers, and privileges which relate
to the use and disposal of lands. Police power regulations may be
utilized to restrict the exercise of some of these property im‘ceres'cs,zz7
but at some point restrictions will unconstitutionally take private
proper’t;u228 Many factors, too numerous and complex to discuss
here in depth are germane to the reasonableness of restrictions.229
But it must be noted that, in general, courts have invalidated zoning
restrictions which not only limit but prevent all reasonable use of pri-
vate lands, 230 Usually '"reasonable use!'' is interpreted to mean eco-
nomic use, 231 Therefore, regulations may be considered unconstitu-
tional although some uses are possible under the regulations if the
permitted uses are not profitable in terms of the cost of the land, taxes,

and other factors, 232

For this reason zoning classifications which
limit lands to essentially open space uses such as private and public
parks, wildlife areas, parking lots, and flood storage areas have gen-
erally been invalidated, 233 Arguments that severe restrictions on
development ''take'' private property present serious objections to regu-
lations which restrict lakeshore properties to open space uses, Lake-
shore lots only 100 feet wide may cost two thousand to seven thousand
dollars, or more.234

Courts have ordinarily held that zoning regulations must not pro-

hibit uses which are sufficiently remunerative to allow improvement of

lands subject to natural development limitations such as swampiness,
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steep slopes, erosion, and flooding.235 But, the filling and grading

necessary to improve such lands is a likely source of pollution and a
threat to fish spawning and duck nesting areas. Severe restric-
tions of such filling and grading might be held to take property, but
several decisions suggest that such regulations might be sustained if
there were
/a clear demonstration of the nuisance-like effects of proposed develop-
ment, Several courts have departed from the general test for ''taking"
(i.e., whether the restrictions prevent all reasonable use of lands)
in situations where the only economic uses are nuisance-like in their

surroundings, For example, the California court?352

sustained a pro-
hibition of sand and gravel operations--the only economic use for
lands subject to recurrent flooding--where there was evidence that the
operations might affect a nearby haven for the sufferers of respiratory
ailments. Similarly, several other courts®3°P nave sustained resi-
dential zoning of swampy areas, in spite of evidence that the lands
could not be economically filled for residential use, where there was
evidence that the proposed nonresidential uses to be placed on fill
would adversely affect nearby residential properties,

In conclusion, an examination of the cases suggests that regula-
tions clearly may be used to restrict or prohibit private and public
uses which interfere with navigation, threaten health or safety, or

causes nuisances. But attempts to severely restrict or prohibit all

public or private navigation, swimming, boating, construction of
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wharves, and other such uses not clearly threatening health or safety
may give rise to a variety of legal objections. Severe restriction of
private land uses might be found unconstitutional, as a taking of pri-
vate property, if all economic uses are prohibited including those ngt of
a nuisance character. A sound regulatory program must balance pub-

lic and private rights and management needs,




-590-

CHAPTER IV: STATE OR LOCAL ADOPTION OF SURFACE

WATER ZONING

A program to manage waters, whether undertaken at the state or
local levels, must generally involve: (1) an inventory of water and
shoreland characteristics, (2) estimation of present and anticipated
water sport demands, (3) development of management policies and
plans to meet the demands, and (4) plan implementation. A regulatory
program to promote the most appropriate use of state waters will
involve the development and implementation of use restrictions for spe-
cific waters or portions of waters. Should water surface zoning and
similar restrictions be adopted (a) at the state level, or (b) by local
units of government such as the cities, villages, towns, and counties?
The state of Wisconsin has already adopted statewide boating regula-
tions of a general nature. Adoption of specific restrictions is in local
hands. Should a state agency also be empowered to adopt specific sur-
face water use restrictions? Or is some other new legislation needed
for encouraging the adoption of local regulations consistent with state-
wide needs ?

The answer to the questions may depend upon several legal and
policy considerations. The legal issues concern the constitutionality
of state statutes delegating regulatory powers over water surface uses

to local units. Broad policy considerations concern the tradition of
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local regulation, the need for local involvement in the regulatory pro-
cess to assure cooperation and compliance, the need to promote both
state and local interests, and the need to formulate regulations in

light of transient boater needs,

A, CONSTITUTIONAL CONSIDERATIONS

Can the state legislature constitutionally delegate to local units of
government power to adopt surface water use regulations? The consti-
tutionality of an attempted delegation may well depend upon the extent
of the delegated powers, whether the delegation is to a county or another
local unit, and whether the state retains supervisory powers,

Generally, local units of government have no inherent powers and
must derive powers to enact ordinances from state statutes, charters,
or the state constitution°236 Powers delegated to the counties must be
local in nature. Article IV, section 22, of the Wisconsin Constitution
provides that the legislature may confer upon the counties '""such powers
of a local, legislative and administrative character as they shall from
time to time prescribe.' (emphasis added). Interpreting this provis-
ion, the Wisconsin Supreme Court held unconstitutional a statute em-
powering county boards to override refusals of the Public Service Com-
mission of dam permits when such dams would violate public rights to

enjoyment of fishing, hunting, and natural scenic beauty°237 The court

held that such an attempted delegation was a '"complete abdication'¢38
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of the public trust in navigable waters, and that, 'interference with

public rights of hunting, fishing, and scenic beauty by the erection of

n239

e o e

a dam on a navigable stream is of state-wide concern,
and therefore not delegable to the counties,

Cities and villages, in part, derive their general powers from the
home rule amendment which empowers these local units '"to determine

1240

their local affairs and government. . {emphasis added).

In Fond du Lac v, Empire24l and Menne v, Fond du Lac%42 the Wis-

consin Supreme Court held that regulation of ground water extraction
was a matter of state-wide concern, and therefore, not properly a
subject of local regulation. Following this rationale, the court might
also hold unconstitutional an attempt to broadly delegate power to
cities and villages to legislate for matters concerning surface water
use.

However, the language of the court in Madison v, Tolzmann, 243

the only Wisconsin Supreme Court decision dealing with local boating
regulations, suggests that a carefully circumscribed delegation to a
city or village could be upheld. In this case the defendant contested
the enactment of a boating ordinance of the city of Madison which re-
quired that boats be equipped with air tanks and life preservers and
that an annual license fee be paid for operation of boats., The court
held that the license fee was invalid since the legislature had not

expressly granted the city authority to impose such a fee and this
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authority was not inherent in home rule powers. The court did not con-
sider the constitutionality of delegation of power to the city to enact
safety regulations relating to boats because the validity of such dele-
gation was apparently conceded by both parties. Considering the ques-
tion of delegation the court noted:

We realize that trustees may delegate some authority, How-

ever, in this instance where the state is trustee not only for

residents of Wisconsin but for all of the people, such dele-

gation of authority [to license boats] should be in clear and

unmistakable language and cannot be implied from the lang-

uage of a general statute delegating police power to cities, 244

In summary, the cases suggest that delegation to counties of the
power to regulate boating might well be held unconstitutional unless
some measure of supervision were retained by the state, 245> But a

clear and carefully circumscribed delegation to cities and villages

might be upheld.

B. BROADER POLICY CONSIDERATIONS

1. Zoning and Similar Controls Have Traditionally Been a Local

Function

Separation of state and local powers in Wisconsin, a home rule
state, has always been a keen political issue. Traditionally land use
zoning has been exclusively a local function although several minor
1, 246

forms of land use control have been exercised at the state leve

One court noted that " [a] zoning resolution in many of its features
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is distinctly a city affair, a concern of the locality, affecting as it
does the density of population, the growth of city life, and the course

. 247 . .
of city values, However, in recent years state legislatures have
recognized that the impact of certain classes of land uses are regional
or state-wide. Statutes authorizing state level regulation of flood-

49

plain5248 and shoreland a.reas2 have been adopted in several states,
including Wisconsin, Zoning of surface water and shorelands may be
necessary not only to protect and promote local needs, but also to
protect the state recreation industry and the public trust in navigable
waters. An increasing general concern for the quality of the environ-
ment, including recreation resources, may provide a climate favorable
to a change in the present regulatory framework. Several modifications

short of exclusive state level regulatory powers are discussed in

Chapter V.

2. Local Involvement May Be Necessary For Effective Enforcement

Political acceptability at the local level may be necessary for effec-
tive enforcement of regulations. Local adoption of regulations may
increase public awareness and cooperation, Local enforcement may
also be efficient since local police, resident users, and local water
patrols may have the time and intergst to provide effective supervision,

However, state-level enforcement could involve all levels of enforce-

ment personnel,
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3. Regulations Should Give Recognition to Broad State and

Local Interests

A program for management of surface waters undertaken at the
state level could view the entire in-state and out-of-state recreation
needs and the available waters to satisfy these needs, and, based upon
this information, could allocate specific waters to specific uses.

Likely this would result in quite different policies and plans for spe-
cific waters than would a local program., For example, prohibition
of motor boats to preserve a wild river in an undeveloped region
might seem unnecessary to a local unit whose residents have little
interest in wild river canoeing. Even if there were some interest, it
might be satisfied by the restriction of general boating uses on short
stretches of river. However, preservation of hundreds of miles of
canoe waters is needed to meet the recreation demands of the state as
a whole when one includes the several million urban dwellers from
the metropolitan Milwaukee area.

State and local governments both have an economic interest in the
use of surface waters and shoreland areas, Half a billion to one billion
dollars are spent in Wisconsin each year on recreation activities.?‘SO
The attractiveness of the lakes and streams which bring vacationers
from JIilinois, Iowa, Minnesota, Indiana and from throughout the nation

251

are of vital importance to the state's economy, and, particularly,

to the economy of the recreation areas of northern Wisconsin., State
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level regulations for such waters are likely to reflect a strong orienta-
tion to protect the economic interests of the state as a whole, In c‘on—

trast, local units are likely to be more concerned about the well-being
of their residents,

In some instances local regulation may result in less restrictive
regulatory policies, and in other instances more restrictive policies
than similar state regulations. For example, in some instances local
units may allow intense use of waters and subdivision of lakeshore prop-
erties into small lots since this may increase the tax base while placing
a modest demand upon schools and similar public services. In other
instances, if local units wish to lower the intensity of water use and
protect the value of existing shoreland development, the units may pro-
hibit high speed water uses and zone shorelands for low density resi-
dential use, Arguments can be made for placing greater emphasis on
state or local points of view., The economy of the state as a whole must
be protected and promoted; and yet, the use of waters and development
of shorelands majr have significant local effects on property values and
the tax base, on the need for public services such as roads and police,
and on the total tourist and non-~tourist expenditures in the area,

In recent years, a variety of economic techniques for evaluating
recreation uses have been developed which utilize the distance a recre-
ation user is willing to travel as a measure of value. 252 This approach

may result in placing a much higher value on the use of a northern lake
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for muskelunge fishing by a few high income, out-of-state vacationers
who drive 500 miles for a two-week vacation, than upon higher intens-
ity use for boating and swimming by local people and residents of Mil-
waukee who come for a day or weekend visit, While this travel-distance
approach does have some utility, it does not adequately take into account
the broader social values which may be promoted by convenient and inex-
pensive recreational opportunities for low income rural and urban dwell-
ers. Rest and leisure for the low income groups may be important in

promoting social and political stability,

4, Recognition of Transient Boater Needs

A state-wide check of 23,000 boaters on the water in 1961 revealed
that 41 percent were not residents of the state. 223 In-state and out-of-
state vacationers who travel many miles have no way of being aware of
local water use regulations, Imagine the frustration of a Chicago vaca-
tioner who arrives at a resort with his water ski boat only to discover
that skiing is prohibited on the lake. Any program for managing waters
by limiting uses, particularly the use of whole bodies of water, must
provide adequate notice of restrictions to vacationers. In the course
of study for this report, the author encountered unanimous criticism of
the lack of uniformity and inadequate notice to transient users which
result from local regulation of waters. But, adoption of specific state

level regulations for particular bodies of water will also result in a
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lack of uniformity, Diversity in regulation is, to some extent, required
in order to take into account local conditions and to promote the most
appropriate use of each water body. State level regulation will not

cure the diversity problem but it may prevent needless lack of uni-
formity and facilitate compilation and dissemination of information

concerning regulations,

C. SUMMARY OF ARGUMENTS

A summary of legal and policy considerations which may bear
upon allocation of responsibilities may be helpful. Arguments for
adoption of specific regulations on the local levels include: (1) adop-
tion of land use controls and other special regulations such as build-
ing codes, subdivision regulations, some speed laws, and many other
special controls has traditionally been a local function; (2} specific
regulations for swimming zones, traffic zones, water skiing and fast
boating areas, marinas, and docks must depend, in part, upon local
needs and preferences for water and shoreland use; (3) local adoption
involving local citizens will increase public awareness and cooperation;
(4) enforcement at the local level may be efficient since the local
police, resident users of the bodies of water, and local water patrols
may have the time and interest to provide effective supervision.

Arguments for adoption of specific regulations at the state level

include: (1) the state is trustee of navigable waters and must protect
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public rights in these waters for all the people; (2) delegation of pow-
ers over navigable waters may be unconstitutional; (3) needless lack
of uniformity in regulations will frustrate the exercise of public
rights, particularly by the transient user; (4) local regulations may
fail to properly take into account the recreation needs of the whole
state and the broader economic and social interests which may be
promoted by the most appropriate state-wide use of waters; (5) cer-
tain technical aspects of data gathering and planning such as identi-
fication and planning for special wetlands, fish spawning grounds,
and bank areas subject to erosion may be better undertaken by a tech-
nically staffed state agency; and {6) state-level enforcement may in-
volve all levels of police enforcement including conservation ward-
ens and state police, county enforcement, and the staff of local units.
Considering these legal and broader policy considerations, it
seems essential that both the state and local units be involved in the
adoption anci enforcement of regulations. Chapter V discusses sev-

eral alternative approaches for such conjunctive state-local action.
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CHAPTER V: ALTERNATIVES FOR THE WISCONSIN PROGRAM

A, IN GENERAL

This report does not propose a draft surface water regulation
ordinance for adoption by local units of government. This is due in
part to the limited scope of the study and, in part, to the author's reluc-
tance to propose general regulations which would not be tailored to the
special needs of each water body. However, Appendix note D contains
several types of materials which may aid a local unit in preparing ordi-
nances: (1) An outline of a comprehensive local ordinance and a whole
ordinance for illustrating the format and content of an entire ordi-
nance, (2) A synopsis of typical provisions found in local ordinances,
(3) A list of provisions indicating the frequency with which they appear
in Wisconsin ordinances, and (4) One example of each listed provision,
selected from local ordinances in Wisconsin,

The report does contain several alternative amendments to the

state statutes authorizing state or local regulation of waters.

B, THE NEED FOR FURTHER ACTION

When the Wisconsin program for minimizing surface water con-
flicts is compared with programs of other states, several features

stand out: (1) Wisconsin has relatively comprehensive statutory con-
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trol of general watercraft operations on a state-wide basis; (2) Wiscon-
sin also affords local units broad discretion to adopt additional regula-
tions.2%% No doubt additional specific regulations are now needed for
some bodies of water and many more will be needed as recreation uses
multiply, But, in many instances, the problem is not one of too few
restrictions, but of arbitrary classifications, conflicting provisions,
lack of adequate notice to transient boaters, and inadequate enforce-
ment. In 1967, at least 108 villages, towns, and cities had adopted

255

local regulations, These ordinances contained at least 125 separate

256

types of restrictions with many more individual variations. Exam -
ples of 125 sorts of special local ordinance provisions are set out in
Appendix Note D. It is interesting to note that certain local ordinance
provisions frequently reappear which may indicate a general feeling
that these matters need further attention at the state or local levels. In
108 local ordinances, the following provisions, which supplement state
regulations, appeared 10 or more times {(actual numbers indicated at
the right).

1. Permits required for races, regattas, sporting events and
exhibitions - 28

2. Operation within feet of shore prohibited ~ 16

3. Boats may not enter swimming areas - 23
4, Speed restrictions - 76
5. Number of persons in a canoe regulated - 12

6. Vessels leaving piers have right-of-way - 30
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7. Horsepower restrictions - 11

8. Motorboats, water skiing prohibited within feet of
shore, anchorage, swimmer, canoe, anchored fishing boat,
public landing - 35

9. Age restrictions - 36

10. Two persons on board when towing skier - 63

11. Hour restrictions on water skiing {often more stringent
than state-wide standards}) - 43

12, Restrict number of skiers to be towed - 13

13. Water skiing prohibited - 12

14. Persons under 16 with snorkel prohibited - 12

15, Swimming from unanchored boat prohibited - 18

16. Mooring lights required - 32

17. Reflectors required on rafts, piers or moored craft - 18
18, Color of rafts designated - 17

19, Interference with markers prohibited - 39

20, Rafts to have freeboard above water line - 27

21, Owner of boat for hire responsible for seaworthiness - 10

22. No intoxicated person to be accepted as passenger on com-
mercial boat - 10

23, Littering prohibited on ice, water shores - 54

While the statutes do require the posting of regulations at local

251 many transient boaters do not use public

public access points,
access facilities, One may imagine the confusion of an in-state or

out -of-state vacationer who is faced with almost an infinite number of
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combinations in local regulations. The problem is more than theoreti-
cal. Commonly a vacationer travels with his boat to a cottage, resort,
or motel from which he makes short additional trips to several or many
of the surrounding waters, The present chaos in local regulations can
only encourage his frustration and disrespect for the law. This is not
to imply that total uniformity of regulation is desirable or possible,
Any attempt to apply broad rules to highly variable factual situations
will result in arbitrariness. What makes sense in one situation will be
irrational in another, Regulations which are sound from several points
of view will need to combine uniformity, to the extent possible, with
consideration of local factual differences. Both state-wide and local
needs must be taken into account. Of course, such a balancing of con-
siderations is not an easy task.

An indication of the general concern with boating may also be found
in the fact that in the 20-year period of 1947-67, at least 74 bills deal-
ing with watercraft were introduced in the state 1egislature,258 In 1969,
9 more bills were pending.

The remainder of this report will focus upon alternative courses
for the future Wisconsin program. These alternatives will depend
upon (1) What unit of government should be given principal responsibility
for adopting specific use restrictions for specific bodies of water?

{2) What general types of regulations should be adopted by this unit and
other units ? These questions are interrelated and will be discussed

together.
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C, ALTERNATIVE APPROACHES--STATE OR LOCAL

REGULATIONS

A variety of combinations are possible for allocating between
state and local units the responsibility for regulation of water uses,

Several principal approaches include:

(1) Minor modifications of the present statutory framework,
Presently, certain basic minimum regulations apply state-wide.
Local units such as towns, cities, and villages are delegated broad
powers to enact more specific standards not inconsistent with the gen-
eral state-wide standards.,

(2) Compulsory state-level review by an administrative agency
of all local regulation.

(3) Direct state level adoption of specific regulations for bodies
of water through enactment of special statites or state administrative
regulations. Local units might be allowed to: (a) continue to exercise
broad powers in adopting regulations, (b) might be prohibited from
adopting local regulations, or (c) might be partially limited in their
power to adopt regulations.

(4) Review of local regulations combined with a positive agency
role to require local units to adopt satisfactory regulations. In the
event local units fail to adopt such regulations for critical areas by a
specified date, the agency shall adopt such regulations. This is essen-

tially the framework for the Wisconsin Shoreland and Floodplain Zoning
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programs,

1. Minor Modifications in the Existing Framework

The existing Wisconsin framework for regulation of surface water
activities--broad statutory control of watercraft operation throughout
the state and local ordinances for more specifically restricting water
bodies or portions of water bodies--is only partially satisfactory. The
advantages and disadvantages of the general features have been dis-
cussed. It is also possible that the Wisconsin Supreme Court would
find that watercraft regulation is a matter of such state-wide concern
that it cannot be delegated to local units, or, that the present statutes
do not spell out local roles with sufficient clarity. Even if the essen-
tials of the existing framework are retained, several courses of action
to improve the present program should be considered,

First, an accelerated program at the state level is needed to aid
local units in adopting satisfactory regulations and to disseminate in-
formation on these regulations, State-level preparation of more de-
tailed resource data on shoreland and water characteristics will aid
local units in allocating specific waters or portions of these waters to
particular uses. A state-wide inventory of surface water resources
prepared by the Wisconsin Department of Natural Resources will supply
much of this information.259 However, in some instances additional

data concerning shoreland uses and water body characteristics is
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neededt,260 The Department is now preparing detailed water and shore-

land use plans for selected waters in the s’ca’ce.z61 Wide-scale produc-
tion of these detailed plans will aid the local units in preparing sound
water and shoreland use restrictions.

Studies supplied to local units concerning specific user space de-
mands, the desirability of specific use combinations and the effective-
ness of various regulatory schemes are also needed. While widely var-
ying standards for user space demands have been proposed (see Appen-
dix note A}, few concrete studies now suggest what are the optimum
mixing and intensity of use in a given circumstance. Preparation of
such studies will assist the state and local units in planning and regu-
lating water uses, The preparation of a manual of recommended prac-
tices concerning the planning, adoption, and enforcement of surface
water regulations would also assist local units in developing rationally
and legally sound programs.

A printed compilation of local ordinances should also be prepared
at the state 1eve1262 and distributed widely. As a practical matter this
may be difficult since the ordinances are so variable. This, in itself,
suggests the need for a change in local regulatory practices. A list of
bodies of water subject to local regulations could be éompiled and dis-

sernina’ced.,263 This would at least put the transient boater on notice of

the special regulations,

Second, state and local roles should be clarified through an amend-
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ment to the statutes, Unfortunately the existing statutes which author-

ize local units to adopt regulations are ambiguous and confusing.
provide, in part:

30.77 Local regulation of boating

(1) Local regulation prohibited; exceptions, Sections
30.50 to 30.71 shall be uniform in operation throughout the
state, No municipality may:

They

(a] Enact any local regulation requiring local numbering,
registration or licensing of boats or any local regulation charg-

ing fees for inspection, except as provided in sub. (3) (b); or
(b} Except as provided in subs, (2) and (3), enact any

local regulation which in any manner excludes any boat from the
free use of the waters of this state or which pertains to the use,

operation or equipment of boats or which governs any activity
regulated by ss. 30.50 to 30.71.

(2) Ordinances conforming to state law, Any municipality

miay enact ordinances which are in strict conformity with ss,
30.50 to 30.71 or rules of the commission enacted pursuant
thereto,

(3) Local regulations. {a) Any town, village or city may,
in the interest of public health or safety, adopt local regulations
not contrary to or inconsistent with this chapter, relative to the
equipment, use or operation of boats or relative to any activity

regulated by ss. 30.60 to 30.71, but no such local regulation

which in any manner pertains to the equipment, use or operation
of a boat on an inland lake is valid unless all towns, cities and
villages having jurisdiction on the waters of the lake have enacted
an identical local regulation, If any county operates any marina
development adjacent to any waters or lake, the authority hereto-
fore conferred upon any town, village or city shall exclusively
vest in said county in respect to adoption of such local regula-

tions insofar as they relate to the development, operation and

use of said facility and its adjoining waters. 264

Section 30,77 first provides in subsection (1) that !'(Sjections 30.50

to 30.71 shall be uniform in operation throughout the state." Sections

30.60 to 30,71 regulate water skiing, 205 skin diving,260 traffic rules,

268 269

speed restrictions, use of boats in restricted areas,

267

and many
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other matters. Does this mean that local more restrictive regulations
cannot be adopted pertaining to these matters? Subsection (2} author-
izes ordinances in strict conformity with sections 30.50 to 30.71 or
rules of the commission enacted pursuant thereto., This seems to fur-
ther imply that adoption of local regulations is to be severely restricted.
But then, subsection (3] authorizes town, village or city regulations
''not contrary to or inconsistent with this chapter, relative to the equip-
ment, use or operation of boats or relative to any activity regulated

by ss, 30.60 to 30.71. . . .'" Most individuals interviewed by the
author as part of this study frankly admitted they had no idea what ''con-
trary to or inconsistent with' means,

The 1959 Interim Boating Committee report which proposed these
sections for adoption suggests that the language was not intended to
prohibit adoption of local regulations for '"traffic lanes, . . . water
skiing, speed and horsepower''and other such matters:

To the extent that this bill writes into the statutes boat regula-

tions which now are enacted at the local level, a step toward

uniformity has been taken, for this section prohibits local
regulations which are inconsistent with the state law. Iocal

regulations on the points covered by state law must be in
strict conformity with such law.

At the same time that this section provides protection
for the boater, it vests in the local authorities a considerable
amount of power to enact local boating regulations supplement-
ing the state law., Subjects presently covered by various local
ordinances in various municipalities which probably could con-
tinue to be regulated to some extent under this section include
the placing of buoys and other navigation aids, zoning of the
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waters to avoid conflicts among the various groups of water
users, location of traffic lanes, swimming from boats, races,

regattas and exhibitions, skin diving, water skiing, houseboats,

speed and horsepower, 270

Are local, more restrictive regulations, dealing with the same
subjects as the statutes not contrary to or inconsistent with the
statutes? In other contexts the Wisconsin court has approved more
restrictive local regulations for subjects already regulated by state
statutes‘,271 Therefore, more restrictive regulations are likely con-
sistent with the chapter. But, clarification of local powers is needed
even if the present distribution of power between state and local units

remains unchanged.

Third, the power to specifically regulate surface water uses for

rural areas might be extended to the counties., There are presently
1269 towns in Wisconsin but only 72 counties, Adoption of regulations
at the county level would provide a less fragmented approach and would
partially remedy the problem of reconciling several divergent views of
regulatory units bordering on one water body.272‘ County control
should probably not be subject to town board approval. Counties have
already been authorized and directed to adopt special shoreland zoning
regulations for rural areas without town board approval‘,273 Over a
period of time these shoreland zoning and surface water zoning pro-
grams should be carefully integrated. Strong arguments can be made
that regulation of watercraft uses is a matter of state-wide concern,

and therefore, counties cannot be delegated such unsupervised pow-
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ers.,274 However, if county regulations were subject to state-level
approval or were required to meet minimum state standards like the
county shoreland regulations, such a delegation would likely be up-
held.z‘75 State approval or review would, of course, involve some
redistribution of power between local to state levels. Alternatives
for such reallocation will be discussed shortly,

Fourth, certain modifications and limitations on local legislative
powers through statutory changes would help promote uniformity and
facilitate dissemination of information while essentially preserving
the present distribution of powers:

(1) The subject matter of local regulations not in strict conform-
ity with state-wide regulations could be limited to matters uniquely re-
lated to local conditions such as speed limits, shore protection zones,
special time restrictions, marking of swimming areas and so forth,
The local units would not be permitted to adopt special regulations for
matters largely unrelated to local conditions including navigational
rules of the road, boat equipment, age restrictions, use of boat toilets,
reflectors on rafts, number of persons in a canoe, and so forth. This
would reduce the number of local regulations, complexity, and lack of
uniformity. This restriction on powers might be provided by an

amendment which would specify that:
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Draft Provision I:

CITIES, VILLLAGES AND TOWNS MAY ENACT ORDI-
NANCES IDENTICAL TO OR MORE RESTRICTIVE THAN
WISCONSIN STATUTES, RULES, AND REGULATIONS AND
AMENDMENTS THERETO REGULATING (1) THE HORSE-
POWER OF INBOARD OR OUTBOARD MOTORS, (2) WATER-
CRAFT SPEED, (3) THE TIME PERIODS FOR WATER SPQRT
USES, (4) AREAS FOR BATHING, SWIMMING, DIVING,
FISHING, MOTOR BOATING, WATER SKIING, AND OTHER
ACTIVITIES, (5) RACES, REGATTAS, MARINE PARADES,
AND OTHER SPECIAL AQUATIC EVENTS, (6) PIERS,
DOCKS AND WHARVES, AND (7} THE ANCHORING AND

MOORING OF WATERCRAFT,

(2) Local units could be given options to adopt provisions from a
range of common specific restrictions which would apply to whole bodies
of water such as shore protective zones, special speed restrictions,
special time restrictions, horsepower restrictions, and so forth. By
requiring local units to select from a range of specific options estab-
lished by statute or administrative rules, uniformity could be promoted
and compilation at the state level would be greatly facilitated, For ex-
ample, a state bulletin could be published designating all lakes and
streams with special surface water regulations. A key could establish

symbols for specific regulations. The symbols would be placed along-
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side the name of each body of water., A statute could provide that:

Draft Provision 2:

THE DEPARTMENT OF NATURAL RESOURCES SHALL
ADOPT, AS AN ADMINISTRATIVE RULE, A RANGE OF SUG-
GESTED SPECIFIC USE RESTRICTIONS WHICH MAY BE IN-
CORPORATED IN LOCAL ORDINANCES ADOPTED PURSUANT
TO 30.77 FOR REGULATION OF WATERCRAFT, SWIMMING,
AND DIVING USE, LOCAL ORDINANCE PROVISIONS PER-
TAINING TO MATTERS SET OUT IN THE SUGGESTED USE
RESTRICTIONS SHALL BE VOID UNLESS IN STRICT CON-

FORMITY TO ONE OR MORE SUGGESTED OPTIONS.

Administrative rules might then provide that:

Draft Provision 3:

ORDINANCE PROVISIONS ADOPTED BY CITIES, VIL-
LAGES, AND TOWNS PERTAINING TO THE FOLLOWING
MATTERS SHALL BE IDENTICAL TO THE STATUTES OR TO
ONE OR SEVERAL QF THE FOLLOWING SUGGESTED ALTER-

NATIVES: 1. MAXIMUM HORSEPOWER: (a) MOTORS PRO-

HIBITED, (b) 6 HORSEPOWER, (c] 15 HORSEPOWER, (d} 30
HORSEPOWER, (e) 50 HORSEPOWER, (f] 100 HORSEPOWER;

2, SHORE PROTECTION ZONE FOR FIVE MILES PER HOUR

MAXIMUM SPEED AND NO WAKE: (a) 100 FEET, (b} 200
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FEET, (c) 300 FEET, (d) 500 FEET; 3. SEPARATION DIS-

TANCES TO BE MAINTAINED BETWEEN MOTOR BOATS

OPERATED AT SPEEDS IN EXCESS OF 10 MPH AND SAIL-

BOATS, CANOES, AND STATIONARY OR TROLLING FISH-

ING BOATS: (aj 100 FEET, (2) 200 FEET, (3) 300 FEET;

4., MAXIMUM SPEED LIMITS: (a) 5 MILES PER HOUR AND

NO WAKE, (b) 10 MILES PER HOUR, (c) 20 MILES PER HOUR,

(d) 30 MILES PER HOUR; (5) WATER SKIING SHALL BE PRO-

HIBITED BETWEEN: (a) SUNSET TO SUNRISE, (b} ONE

HOUR BEFORE SUNSET AND ONE HOUR AFTER SUNRISE;
{c} TWO HOURS BEFORE SUNSET AND TWO HOURS AFTER

SUNRISE, . . . .

(3} Local units could be required to use a marker system or to
clearly designate portions of a water body which are affected by zone
restrictions. Such an approach for specific zone restrictions seems
essential to give reasonable certainty in zone boundaries and to inform
the transient boater. These '"zoning' restrictions are most difficult
to describe in print and compile at a state level. Unless clearly des-
ignated by reference to natural or man-made features, they are also
difficult to locate on the water surface, A state-wide system for mark-
ing these areas would prevent confusion by the resident and visitor.

The Wisconsin statutes presently authorize the Department of Natural

Resources to establish a system for marking vva‘cers(,276 The Depart-
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ment might establish a system for designating special zones for water
skiing, swimming, speed restrictions, and so forth, by a buoying sys-
tem more specialized than the one presently in effect. Color and buoy
shape could be used to indicate areas of water subject to special zone
restrictions, A visitor could readily observe such marked areas. It
does not seem essential that the visitor be informed, prior to his
travel, of special zone restrictions since they apply to only a portion
of a water body, as opposed to restrictions which apply to a whole body

of water., A statute might provide that:

Draft Provision 4:

THE DEPARTMENT OF NATURAL RESOURCES SHALL
ESTABLISH, PURSUANT TO WIS, STAT, 30.74(2), A UNIFORM
MARKING SYSTEM FOR DESIGNATING AREAS FOR SWIMMING,
DIVING, FISHING, MOTOR BOATING, SPECIAL SPEED LIM-
ITS, AND OTHER SPECIAL PROTECTION ARFAS., LOCAL
UNITS DESIGNATING AREAS FOR SPECIAL USE CONTROL

SHALL USE SUCH A UNIFORM MARKING SYSTEM,

2. State-Level Review of Local Regulations

The Wisconsin statutes could provide that all local regulations be
submitted to the Wisconsin Department of Natural Resources for review
prior to adoption, The review might be advisory only, 277 This would

provide the Department with an opportunity to study the ordinances and
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make recommendations. But if the Department lacked veto or approval
powers, the procedure might be meaningless. A better approach would
require agency review and approval of local regulations prior to adop-
tion. At least five states have adopted such requirements. 278 The
agency could be required to establish standards and criteria for local
regulations, Such a procedure would promote uniformity, aid in com-
pilation or regulations, and help prevent the adoption of arbitrary or
contradictory local regulations. Nevertheless, the power to adopt spe-
cific regulations would remain in local hands.,

The statutes might provide, in a manner similar to the Connecticut

statutes, 279 that:

Draft Provision 5;

a. ANY CITY, VILLAGE, OR TOWN MAY, BY ORDI-
NANCE, ADOPT L.OCAL REGULATIONS RESPECTING WATER
SPORT USES AND INCLUDING THE OPERATION OF ALL VES-
SELS ON ANY BODY OF WATER WITHIN ITS TERRITORIAL
LIMITS, UPON ADOPTION, EACH SUCH ORDINANCE SHALL
BE SUBMITTED TO THE DEPARTMENT OF NATURAL RE-
SOQURCES AND, IF NOT DISAPPROVED BY THE DEPARTMENT
WITHIN SIXTY DAYS THEREAFTER, SHALL TAKE EFFECT AS
PROVIDED IN SUBSECTIONS b AND ¢ OF THIS SECTION, THE
DEPARTMENT MAY DISAPPROVE ANY ORDINANCE OR PART

THEREOF WHICH IT FINDS TO BE ARBITRARY, UNREASON-
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ABLE, UNNECESSARILY RESTRICTIVE, INIMICAL TO UNI-
FORMITY OR INCONSISTENT WITH THE POLICY OF THESE
STATUTES,

b. ALL LOCAL REGULATIONS ADOPTED PURSUANT
TO THE PROVISIONS OF THIS SECTION SHALL TAKE EFFECT
ON THE FIRST DAY OF APRIL FOLLOWING THEIR ADOPTION,
EXCEPT UPCN A FINDING BY THE DEPARTMENT THAT AN
EMERGENCY EXISTS WHICH REQUIRES AN EARLIER EFFEC-
TIVE DATE,

¢. ON OR BEFORE THE FIRST DAY OF APRIL ANNUALLY
THE DEPARTMENT SHALL PUBLISH IN PAMPHLET FORM
AND DISTRIBUTE ALL GENERAL AND SPECIAL LAWS AND
ALL REGULATIONS AND ORDINANCES PERTAINING TO OR
AFFECTING BOATING AND BOATING ACTIVITIES, OR A DI-
GEST OR RESUME OF SUCH LAWS, REGULATIONS AND ORDI-
NANCES, TOGETHER WITH INFORMATION RESPECTING
RULES, FORMS AND PROCEDURES PRESCRIBED FOR THE
ADMINISTRATION OF THIS PART. NO REGULATION OR
ORDINANCE SHALL TAKE EFFECT UNTIL SO PUBLISHED
AND DISTRIBUTED, EXCEPT UPON EMERGENCY CERTIFI-
CATION BY THE DEPARTMENT PURSUANT TO THE PRO-

VISIONS OF SUBSECTION b OF THIS SECTION,
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Such state level review should be combined with provisions sim-
ilar to those suggested in Draft Provisions 1, 2, and 4 which care-

fully limit local action and facilitate compilation of regulations,

3. Special Regulation by Statute or State Administrative Regulations

To a limited extent the Wisconsin statutes presently impose spe-
cific use restrictions on bodies of water, Special statutes set special
speed limits for the Brule Riverz80 and prohibit public access to Lake
Lions which is used as a recreational area for the physically handi-
ca.pped.,zg'1 Some other states have adopted very specific statutory
use restrictions for bodies of water. See Appendix note D. But a
legislative procedure for adoption of specific restrictions is cumber-
some., A better approach may be to authorize direct adoption of such
restrictions as rules and regulations of the Wisconsin Department of
Natural Resources. Such an approach should clearly define adminis-
trative powers through a precise definition of policies, standards for
administrative action, and adoption procedures,

What is to be the role of local units if specific regulations are to
be adopted by a state administrative agency? Several roles are possible:
(1) the local units might be allowed to continue to exercise broad pow-
ers in adopting local regulations. But this would lead to even greater
complexity in the regulations throughout the state, and possibly to con-

flicts between the state agency and the local units. (2} The local units
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might be prohibited from adopting local regulations. This also seems
unsatisfactory for several reasons., First, local needs and prefer-
ences, in many instances, should be carefully taken into account in
any regulatory scheme. Certainly the preferences of riparians and
nonriparians on a local body of water should be given weight at least
equal to that given preferences of other members of the public, In
addition, certain matters are of unique local concern, such as regu-
lation of noise from night motor boating on small lakes surrounded by
residences, Second, regulations of surface waters cannot be divorced
from regulation of shoreland areas which continues to be primarily a
matter of local concern. An effective surface water zoning program
must be integrated, over time, with detailed shoreland zoning pro-
grams., Third, adoption of local regulations, even if identical to
those of the state, may assure a degree of local involvement, cooper-
ation, and most important, enforcement.,

The most satisfactory approach may be to limit the power of local
units to adopt regulations while encouraging their participation in the
regulatory process, Many states allow adoption of local regulations

282

identical to those of the state. Many others allow local units to

petition the state agency to adopt special local 1'egu1adtions.283 The
Michigan statutes set out, at considerable length, the state agency

284

powers and procedures for adoption of special regulations, Local

units may adopt ordinances identical to these special state-level regu-
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lations. A statutory amendment might be adopted in Wisconsin to fol-
low the Michigan approach [Mich. Stat. Ann. Sec. 18.1287(12),

(14y, (16), and (17) (Supp. 1969} ]:

Sec. 18.1287(12) Regulatory powers; special regula-
tions.] Sec. 12. The department may regulate the operation
of vessels, water skis, water sleds, aquaplanes, surfboards
or other similar contrivances on the waters of this state.
Where special regulations are determined necessary the de-
partment may establish vessel speed limits; prohibit the use
of vessels, water skis, water sleds, aquaplanes, surfboards
or other similar contrivances; restrict the use of vessels,
water skis, water sleds, aquaplanes, surfboards or other
similar contrivances by day and hour; establish and designate
areas restricted solely to boating, skin or scuba diving, fish-
ing, swimming or water skiing; and, prescribe any other reg-
ulations relating to the use or operation of vessels, water skis,
water sleds, aquaplanes, surfboards or other similar contri-
vances which will assure compatible use of state waters and
best protect the public safety., The department shall prescribe
local regulations in such a manner as to make the regulations
uniform with other special local regulations established on
other waters of this state insofar as is reasonably possible.

Sec, 1287(14) Special rules; investigations; procedure. ]
Sec, 14. The department may initiate investigations and inquir-
ies into the need for special rules for the use of vessels, water
skis, water sleds, aquaplanes, surfboards or other similar con-
trivances on any of the waters of this state. When controls for
such activities are deemed necessary, or changes or amend-
ments to or repeal of an existing regulation required, a regula-
tion shall be prepared and presented to the commission for con-
sideration. Upon approval by the commission, notice of a pub-
lic hearing shall be made in a newspaper of general circulation
in the area wherein the regulations are to be imposed, amended
or repealed, at least 15 calendar days prior to the hearing.
Interested persons shall be afforded an opportunity to present
their views on the proposed rule either orally or in writing.

Sec, 18.1287(15) Submission of proposed rules; decision;
adoption. ] Sec. 15. The proposed rule shall then be submitted
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to the governing body of the political subdivision in which the
controlled waters lie. Within 30 calendar days the governing
body shall inform the department that it approves or disapproves
of the proposed rule, If the required information is not received
within the time specified, the department shall consider the pro-
posed rule meets the approval of the concerned political subdi-
vision. If the governing body disapproves the proposed rule, no
further action shall be taken. If the governing body approves
the proposed rule, or when the 30 calendar day period has
elapsed without a reply having been received from the governing
body, the rule shall be adopted as specified in this act.

Sec. 18.1287(16) Special local rules; request of local sub-
division; procedure. ] Sec. 16, Local political subdivisions
which believe that special local rules of the type authorized by
this act are needed on waters subject to their jurisdiction shall
inform the department and request assistance. All such re-~
quests shall be in the form of an official resolution approved by
a majority of the governing body of the concerned political sub-
division. Upon receipt of such resolutions the department shall
proceed as required by the provisions of sections 14 and 15.

Sec. 18.1287{(17) Local ordinances pursuant to state rules;
enforcement.] Sec. 17. (1} Local political subdivisions within
whose jurisdiction specially controlled waters lie shall enact a
local ordinance identical in all respects to the established state
rule, Whenever the department changes, amends or repeals an
existing rule, the concerned local political subdivision shall
change, amend or repeal the previously enacted ordinance to
assure uniformity with state regulations.

(2) The sheriff or his authorized deputies shall enforce
local ordinances enacted in accordance with the provisions of
this act.

(3) Local political subdivisions may enact as an ordinance
any or all of sections 2 to 8, 31 to 34, 36, 61, 62, 71 to 79, 91
to 98, 101, 111 to 113, 151, 152 and 161 to 168,

A state level program will only partially reduce the number of spe-
cific regulations needed for individual bodies of water or portions of
these waters., For example, general and special watercraft regulations

of the Ohio Department of Natural Resources fill 115 pages.285 A
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certain amount of complexity and lack of uniformity are essential if
regulations are to be tailored to the unique characteristics of each

body of water so as to promote the most appropriate use. Advantages
of state-level regulation may be found in the minimization of needless
lack of uniformity, protection of the broad public interest, and in assur-
ing a widespread distribution of regulations. It is suggested that state-
level regulations follow the format recommended for local regulations,
that being: (1) state-wide adoption of regulations for matters of gen-
eral concern--those not depending upon local conditions, (2) a simpli-
fied approach for adopting regulations for whole bodies of water from
among a specified range of restrictions, and (3) a sophisticated uniform
marking system or other clear designation technique for special water-

use zones,

4. Review of Local Regulations Combined with a Positive Agency

Role to Require Adoption of Satisfactory Regulations

A statute might specify that an agency must approve all local regu-
lations prior to adoption, and in addition, that the agency could require
adoption of local regulations under certain circumstances. In the event
that local units would fail to adopt satisfactory regulations for desig-
nated areas by a specified date, the agency would be empowered to
adopt and administer such regulations. Primary responsibility for

adoption of specific regulations would remain in the local units, but
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with this arrangement, the state would have positive powers.

This regulatory framework is essentially that of the successful
Wisconsin shoreland and floodplain zoning programs. Chapter 614 of
the Laws of 1965 required counties to adopt zoning regulations for the
unincorporated shorelands of navigable waters by January 1, 1968‘,286
While most counties were unable to meet the deadline, a state-wide
program for the zoning or shorelands is now well underway,,zs’7

A similar statute might require the adoption of surface water zon-
ing restrictions by a specified date. However, a blanket requirement
that local units adopt regulations by a specified date might be inadvis-
able since m any bodies of water presently do not need specific regula-
tions, A better approach might follow somewhat the conjunctive state-

local floodplain zoning program of Nebraska.288

When adequate data
is available for a local unit to adopt floodplain regulations, the state
agency informs the local unit and allows the unit one year in which to

89

adopt satisfactory regulautions«2 If the local unit fails to adopt such

290 Similarly, a statute

restrictions, the state agency must do so.
could empower the Wisconsin Department of Natural Resources to pro-
pose regulations for critical bodies of water where the amount of exist-
ing shoreland development, the recreational surface water use, the
special problems pose threats to public health and safety. Local units

would be given one year (or some other designated period) to adopt

satisfactory regulations, While such a joint state-local approach is
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more complex than an exclusive state or an exclusive local role, it
could assure that proper attention be given to both state and local
interests. The following draft language incorporates most of the
recommendations proposed throughout this chapter and represents a
redraft of Wis, 30,77 along the lines which appear most satisfactory
to the author. Notice that the subject matter of local regulations has
been limited, responsibility for regulation of unincorporated areas is
placed in the county, enforcement of regulations is made a responsi-
bility for all levels of government, and the state has carefully pre-
scribed powers, in certain circumstances, to require adoption of regu-
lations to protect public health and safety and to promote the public

trust in navigable waters:

30.77 LOCAL REGULATION OF BOATING

1. LOCAL REGULATION PROHIBITED; EXCEPTIONS.

NO CITY, VILLAGE, TOWN OR COUNTY MAY:

(a) ENACT ANY LOCAL REGULATION REQUIRING
LOCAL NUMBERING, REGISTRATION OR LICENSING OF
BOATS OR ANY LOCAL REGULATION CHARGING FEES FOR
INSPECTION, EXCEPT ANY CITY, VILLAGE, OR TOWN MAY
CHARGE REASONABLE FEES FOR THE USE OF PUBLIC BOAT
LAUNCHING FACILITIES OWNED OR OPERATED BY IT AND
MAY CHARGE REASONABLE FEES FOR INSPECTION OF

BOATS CARRYING PASSENGERS FOR HIRE WHICH OPERATE
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FROM A BASE WITHIN ITS JURISDICTION,

(b} EXCEPT AS PROVIDED IN SUBS, 2, ENACT ANY
LOCAL REGULATION WHICH IN ANY MANNER EXCLUDES
OR RESTRICTS ANY WATER SPORT ACTIVITY OR IN ANY
MANNER EXCLUDES ANY WATERCRAFT FROM THE FREE
USE OF THE WATERS OF THIS STATE OR WHICH PERTAINS
TO THE USE, OPERATION OR EQUIPMENT OF BOATS OR
WHICH GOVERNS ANY ACTIVITY REGULATED BY SS. 30.50
TO 30.71,

2, LOCAL REGULATION PERMITTED,

ANY CITY, VILLAGE OR COUNTY MAY, IN THE INTEREST
OF PUBLIC HEALTH, SAFETY, AND WELFARE AND TO PRO-
MOTE AND PROTECT THE STATE'S TRUST IN NAVIGABLE
WATERS:

(a) ADOPT AN ORDINANCE IN STRICT CONFORMITY
TO SS, 30.50 TO 30.71 AND THIS SECTION OR THE RULES OF
THE DEPARTMENT ENACTED PURSUANT THERETO,

(b) AS PROVIDED IN SUBS, 3., ADOPT AN ORDINANCE
WITH PROVISIONS MORE RESTRICTIVE THAN SS, 30.50 TO
30.71 PERTAINING TO {1} THE HORSEPOWER FOR INBOARD
OR OUTBOARD MOTORS, (2] WATERCRAFT SPEED, (3}
TIME PERIODS FOR WATER SPORT USES, {4) AREAS FOR

BATHING, SWIMMING, DIVING, FISHING, MOTOR BOATING,
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WATER SKIING, AND OTHER ACTIVITIES, (5) RACES,
REGA’I’TAS, MARINE PARADES, AND OTHER SPECIAL
AQUATIC EVENTS, (6} PIERS, DOCKS, AND WHARVES,
AND (7) THE ANCHORING AND MOORING OF WATERCRAFT,
NO SUCH LOCAL REGULATION SHALL BE VALID UNTIL
ALL COUNTIES, CITIES AND VILLAGES HAVING JURIS-
DICTION OF THE WATERS OF THE LAKE HAVE ENACTED
AN IDENTICAL LOCAL REGULATION, LOCAL UNITS DESIG-
NATING SPECIAL AREAS FOR BATHING, SWIMMING, DIVING,
FISHING, MOTOR BOATING AND OTHER ACTIVITIES SHALL
USE A UNIFORM MARKING SYSTEM AS ESTABLISHED BY
THE DEPARTMENT PURSUANT TO SUBS, 4 OF THIS SECTION.
(c) UPON ADOPTION OF ORDINANCES AS PROVIDED
IN 2(b), EACH CITY, VILLAGE, OR COUNTY SHALL SUBMIT
THE ORDINANCE TO THE DEPARTMENT OF NATURAL RE-~
SOURCES AND, IF IT IS NOT DISAPPROVED BY THE DEPART-
MENT WITHIN SIXTY DAYS THEREAFTER, THE ORDINANCE
SHALL TAKE EFFECT AS PROVIDED IN THIS SFCTION. THE
DEPARTMENT MAY DISAPPROVE ANY ORDINANCE OR PART
THEREOF WHICH IT FINDS TO BE ARBITRARY, UNREASON-
ABLE, UNNECESSARILY RESTRICTIVE, INCONSISTENT WITH
DEPARTMENT STANDARDS AND CRITERIA PREPARED PUR-

SUANT TO SUBSECTION 5., INIMICAL TO UNIFORMITY, OR
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INCONSISTENT WITH THE POLICY OF THESE STATUTES OR
ADMINISTRATIVE RULES AND REGULATIONS,

(d) ALL LLOCAL REGULATIONS ADOPTED PURSUANT
TO THE PROVISIONS OF SUBS, Z2.(b) SHALL TAKE EFFECT
ON THE FIRST DAY OF APRIL FOLLOWING THEIR ADOPTION,
EXCEPT UPON A FINDING BY THE DEPARTMENT THAT AN
EMERGENCY EXISTS WHICH NECESSITATES EARLIER EFFECTUATION,
ON OR BEFORE THE FIRST DAY OF APRIL ANNUALILY THE
DEPARTMENT SHALL PUBLISH IN PAMPHLET FORM AND
DISTRIBUTE ALL GENERAL AND SPECIAL LAWS AND ALL
REGULATIONS AND ORDINANCES PERTAINING TO OR AFFECT -
ING BOATING AND BOATING ACTIVITIES, OR A DIGEST OR
RESUME OF SUCH LAWS, REGULATIONS AND ORDINANCES,
TOGETHER WITH INFORMATION RESPECTING RULES,
FORMS AND PROCEDURES PRESCRIBED FOR THE ADMIN-
ISTRATION OF THIS PART, NO REGULATION OR ORDINANCE
SHALL TAKE EFFECT UNTIL SO PUBLISHED AND DISTRIB-
UTED, EXCEPT UPON EMERGENCY CERTIFICATION BY THE
DEPARTMENT PURSUANT TO THE PROVISIONS OF THIS SUB -
SECTION., ALL REGULATIONS ADOPTED UNDER THIS SUB-
SECTION SHALIL BE PROMINENTLY POSTED BY THE AUTHOR-
ITY WHICH ENACTED THEM AT ALL PUBLIC ACCESS POINTS

ON BODIES TO WHICH THE RESTRICTIONS APPLY,
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3. DEPARTMENT TO ESTABLISH STANDARDS AND

CRITERIA, THE DEPARTMENT OF NATURAL RESOURCES
SHALL ADOPT STANDARDS AND CRITERIA FOR LOCAL REGU-
LATIONS TO ENCOURAGE UNIFORMITY AND FACILITATE
COMPILATION, SUCH STANDARDS SHALL INCLUDE A
RANGE OF SPECIFIC USE RESTRICTIONS FROM WHICH
LOCAL UNITS MAY SELECT AND ADOPT RESTRICTIONS
APPROPRIATE TO THEIR CIRCUMSTANCES, LOCAL ORDI-
NANCE PROVISIONS PERTAINING TO MATTERS SET OUT IN
THE SUGGESTED USE RESTRICTIONS AND NOT IN STRICT
CONFORMITY TO SUCH RESTRICTIONS SHALL NOT BE
APPROVED BY THE DEPARTMENT AND SHALL BE VOID,

4, DEPARTMENT TG ESTABLISH RULES AND REGU -

LATIONS, THE DEPARTMENT OF NATURAL RESOURCES
MAY ADOPT ALL RULES AND REGULATIONS NECESSARY TO
CARRY OUT THE PURPOSES OF THIS ACT, THE DEPART-
MENT SHALL ESTABLISH, PURSUANT TO S, 30.74(2) A UNI-
FORM MARKING SYSTEM FOR DESIGNATING SPECIAL WATER
USE ZONES FOR SWIMMING, DIVING, FISHING, MOTOR BOAT -
ING, WATER SKIING AND OTHER ACTIVITIES, DEPARTMENT
PERSONNEL AND ALL LEVELS OF STATE AND LOCAL EN-
FORCEMENT PERSONNEL SHALL AID IN THE ENFORCEMENT

OF DEPARTMENT OR LOCAL REGULATIONS ADOPTED PUR-

SUANT TO THIS SECTION,
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5. REGULATORY POWERS; SPECIAL REGULATIONS,

THE DEPARTMENT MAY INITIATE INVESTIGATIONS AND
INQUIRIES INTO THE NEED FOR SPECIAL RULES FOR SWIM-
MING, DIVING, THE USE OF WATERCRAFT, WATER SKIS,
WATER SLEDS, AQUAPLANES, OR OTHER WATER SPORT
USES FOR PARTICULAR BODIES OF WATER OR PORTIONS
THEREOF, WHEN CONTROLS ARE DEEMED NECESSARY

TO PROTECT PUBLIC HEALTH AND SAFETY OR TO PROTECT
PUBLIC RIGHTS IN NAVIGABLE WATERS THE DEPARTMENT
SHALL PROPOSE APPROPRIATE REGULATIONS, THE PRO-
POSED REGULATIONS SHALL BE SUBMITTED TO THE GOV -
ERNING BODY OF THE POLITICAL SUBDIVISION IN WHICH
THE CONTROLLED WATERS LIE, THE DEPARTMENT SHALL
ALLOW THE CITY, VILLAGE, OR COUNTY ONE YEAR FROM
THE DATE OF SUCH SUBMISSION TO ADOPT THE PROPOSED
REGULATIONS UNLESS THE DIVISION DETERMINES THAT,
DUE TO EMERGENCY CONDITIONS, A SHORTER PERIOD IS
NECESSARY, IF THE SUBDIVISION FAILS TO ADOPT SUCH A
PROPOSED RULE OR FAILS TO ENFORCE ONE WHICH HAS
BEEN ADOPTED, THE DEPARTMENT SHALL, AFTER A PUB-
LIC HEARING IN THE POLITICAL SUBDIVISION, ADOPT THE
SPECIAL REGULATION, THIRTY DAYS NOTICE OF ALL HEAR-

INGS SHALL BE GIVEN TO THE CITY, VILLAGE, OR COUNTY



-98-

CLERK OF ALL AFFECTED AREAS, THE DEPARTMENT
SHALL KEEP AN OFFICIAL RECORD OF ALL PROCEEDINGS,
ALL RULES MADE UNDER THIS SUBSECTION SHALL BE SUB-
JECT TO REVIEW UNDER CH, 227 AND BE EFFECTIVE IN
THE MANNER PROVIDED BY SUBSECTION 2(d) OF THIS
SECTION, SUCH RULES AND REGULATIONS SHALL BE OF
THE SAME EFFECT AS I¥ ADOPTED BY THE CITY, VILLAGE
OR COUNTY. THEREAFTER, IT IS THE DUTY OF THE CITY,
VILLAGE, OR COUNTY TO ADMINISTER AND ENFORCE THE
SAME AS IF THE CITY, VILLAGE, OR COUNTY HAD ADOPTED
IT, THE COST OF ORDINANCE PROMULGATION AND EN-~
FORCEMENT BY THE STATE SHALL BE ASSESSED AGAINST
THE CITY, VILLAGE OR COUNTY CONCERNED AND COL-~
LECTED IN SUBSTANTIALLY THE SAME MANNER AS OTHER

TAXES LEVIED BY THE STATE,
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FOOTNOTES

Holt, Young, & Cartwright, The Water Resources of
Wisconsin, WISCONSIN BLUE BOOK 178, 182 (1964).

STATE OF WISCONSIN, CONSERVATION DEPARTMENT, WATER
RESOURCES PROGRAM, 12 (1966).

Report of the Outdoor Recreation Resources Review
Commission by the (George Washington University,
SHORELINE RECREATION RESOURCES OF THE UNITED STATES
142 (ORRRC Study Report 4) (1962). Inland waters
make up 3.1% of the state. WISCONSIN BLUE BOOK

104 (1968).

See generally WISCONSIN DEPARTMENT OF RESOURCE
DEVELOPMENT, THE OUTDOOR RECREATION PLAN 16-78
{1966). It is stated:

In Wisconsin, the demand for recreation
space comes not only from four million resi-
dents, but also from millions of wvacationers
from surrounding states. They come to
Wisconsin now because it offers a wide
variety of recreation opportunities. As
interstates and major traffic arteries
improve, they will come in still greater
numbers.

It has been estimated that on an
average Sunday in 1960, over two million
persons were pursuing various outdoor
recreational activities in Wisconsin.

By 1980, the number should be nearly
double; by 2000, the number could exceed
nine million. It is estimated that non-
residents comprised 30 percent of the 1960
recreationists. By 1980 this proportion
is expected to rise to 36 percent, and by
the year 2000 it could reach 44 percent.”
Id. at 1.

See Threinen, An Analysis of Space Demands for
Water and Shore, in TRANSACTIONS OF THE TWENTY~
NINTH NORTH AMERICAN WILDLIFE AND NATURAL RESOURCES
CONFERENCE 353, 367 (1964). The following chart
estimates the size classes of lakes as of 1958:
TABLE 2, SIZE CLASBES OF WISCONSIN'S NAMED LAKES:
Size Classes Number of lakes Froutage Character

Small 0-19 980 Moatly soft bottoms
2040 1,241 in littoral
783

Medium 100-499 863 25 percent .

500~999 1268 50 foot bottoms in

littoral
1,000-1, 099 56 Mostly firm bottoms
Large 2,000-9,000 50 in littoral
. 10,000~99,999 [} .
‘Very Large 100,000-199, 004+« 1 All firm bottoms in
260,000 4- 2 the littoral
Total 4,138

* Bource: Wisconsin Conservation Department (1958},
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® G. WILSON, LAKE ZONING FOR RECREATION 16 (1964) in
which the author recommends that lakes of less than
50 acres, not a part of a connected chain, be
limited to boats without motors:

Lakes of this size are small. If circular
in shape, as most lakes tend to be, they
will be only 0.33 mrmiles wide. Crossing a
lake of this size at a rowing or paddling
speed of 4 miles per hour would take only
5 minutes. A planing type of boat traveling
at 10 miles per hour would only require 2
minutes to cross and a boat traveling at
20 miles per hour would require 1 minute.
At 40 miles per hour, the near maximum speed,
it would take 0.5 minutes to cross. When
the space for intensive shore line activities
is taken into account, a distance of 200
feet from shore, only 32.48 acres of open
water surface remain. A boat traveling 4
miles per hour would be able to make 3.3
circles of the lake in an hour on a perimeter
200 feet from shore. A boat traveling 20
miles per hour could make 16.59 circles
on this 0.829 mile perimeter.

7 Threinen, note 5, supra, at 367.

° 1d.

ORRRC Study Report 4, note 3, supra, at 142: "On
both shorelines (Lake Superior and Lake Michigan)
extensive beaches are conspicuous by their absence.”

'? See WISCONSIN DEPARTMENT OF LOCAL AFFAIRS AND

DEVELOPMENT, BUREAU OF RECREATION, A PROGRAM FOR

OUR RECREATIONAL WATERS (1968).

Threinen, note 5, supra, at 360.

If recreation is to refresh the mind as well as

the body the total onsite experience must be pleasing
and restful. In addition the psychological impact

of a recreation experience begins before the actual
onsite experience and continues after. As Marion
Clawson and Jack L. Knetsch noted in Outdoor

Recreation Research: Some Concepts and Suggested
Areas of Study, 3 NATURAL RESOURCES JOURNAL 250,
252, 253 (1963): "A concept basic to an under-

standing of outdoor statistics and to outdoor recreation
is that a wvisit is something more than what is ex-
perienced on the recreation site." The whole

experience involves (1) planning or anticipating,
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(2) travel to, (3) onsite experiences, (4) travel
back, and (5) recollection. Id. at 253.

Threinen, note 5, supra, at 364-65, notes that
flooded marsh vegetation forms the spawning habitat
for the northern pike, a popular Wisconsin game fish.
The mallard duck nests in grass cover near a water
body and uses rushes, cattails and brush along the
shore as escape cover. Id. at 366.

Based in part upon the need to preserve a portion of

each lake shore as wildlife habitat, Threinen

has recommended that at least 25 percent of the shore

of each lake or impoundment be preserved in a wild

state. See C. W. Threinen, Lake and Stream Classification
Recommendation No. 8 (mimeo) (1965)

See text accompanying notes 130-152 infra.

N. E. Isaacson Associates, alone, have completed or

have in the planning stage 7 impoundment projects with
12,275 lots. If it is assumed that 4 persons make use
of each lot, 49,100 people might be accommodated. While
all of those people will not be using the water,the construc-
tion of houses and recreation facilities in the shore areas
of these impoundments may provide the users with land-
based but water~oriented recreation. Of course,
inadegquately constructed impoundments may cause
pollution problems. If impoundment waters become
unusable for water sports then the shoreland

owners will be forced to seek recreation opportunities
in nearby natural waters, likely placing greater

demands on these waters than if the impoundments had
never been constructed. And, even if the waters

remair usuable, shoreland owners can be expected to
place some demand upon recreation facilities in
surrounding areas. Construction of impoundments

may play a significant role in providing new water
space; but they should receive careful review by

state agencies and local governments.

See Dickey v. Thornburgh, 187 P.2d 132 (Cal. D. Ct.
App. 1947).

The California Supreme Court in Miller v. Board of
Public Works, 195 Cal. 477, 234 P. 381, 384 (1925),
error dismissed, 273 U.S. 781 (1927), noted that
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"[i]ln its original and primary sense, zoning is
simply the division of a city into districts and

the prescription and application of different regulations

in each district."

The landmark case, Euclid v. Ambler Realty Co.,

272 U.S. 365 (1926), in which the United States
Supreme Court sustained the general concept of zoning,
involved such cumulative use districting.

See generally 1 R. ANDERSON, AMERICAN LAW OF ZONING,
§8.15, at 595-600; and 2 R. ANDERSON, AMERICAN LAW
OF ZONING, §8.34, at 5-8. £fee also, Annot.,
Validity of Zoning Regulation Residential Use in
Industrial Districts, 38 A.L.R.2d 1141 (1954).

See G. WILSON, note 6, supra, at 12. C.W. Threinen
of the Wisconsin Division of Conservation recommends
that a 200 foot wide activity zone be established
for lakes in which the speed of boats would be
limited to five miles per hour. See C.W. Threinen,
Lake and Stream Classification, Recommendation No. 2
{(mimeo) Division of Conservation (Madison, Wis.,
1962).

G. WILSON, note 6, supra at 14, designates this as
"Protective Space Zoning." But, the author of this
report prefers the term "Separation-Distance Zoning"
as a more specific classification because "protective
spaces" may be either defined in terms of fixed
points or as separation distances maintained between
moving uses.

G. WILSON, note 6, supra, at 14, states:

The most commonly recommended distances
for this protective zone are 200 feet in
case of an anchored fisherman, and 500-1000
feet in the case of a sailing craft engaged
in a sailing race. Any boat approaching
closer than these prescribed distances would
be required to slow to five miles per hour
(the speed at which planing boats do not
cause wakes) until it cleared the prescribed
minimum distance. It should be pointed out
that considerate boatmen already observe
these courtesies as a matter of good boating
practice.
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See WISCONSIN DEPARTMENT OF NATURAL RESOURCES,
WISCONSIN'S MODEL SHORELAND PROTECTION ORDINANCE
(December, 1967). Section 12 places wetlands 1in a
"Conservancy District.”" Filling may be permitted as

a special exception use (sec. 12.44) but filling is
prohibited which "would result in substantial detriment
to navigable waters by reason of erosion, sedimentation,
or impairment of fish and aquatic life. . . ." Id.

sec, 9.1. However, the courts of other states have
invalidated restrictions on filling when reclamation

is essential to allow some economic use of swamp

lands. See, e.g., Morris County Land Imp. Co. v.
Parsippany-Troy Hills Tp., 40 N.J. 539, 193 A.2d

232 (1963).

See WISCONSIN'S MODEIL SHORELAND PROTECTION ORDINANCE,
note 21, supra, §84.0, 5.0, for waste and sewage
disposal provisions.

However, public or private access areas open to the
public may result in high intensity water use
although the shoreline is undeveloped for cottage
or similar use.

46 USC §8527 et sed.

WIS. STAT. §§30.50-30.90 (1967). These were not

the first Wisconsin boating regulations but they were
more comprehensive than earlier laws. See REPORT

OF THE INTERIM RBOATING COMMITTEE TO THE 1959 LEGISLATURE,
3,4 for a discussion of earlier laws. Regulations
pertaining to lighting equipment, life preservers,
fire extinguishers and rules for passing and docking
were adopted in 1913. Ch. 736, Wis. Laws of 1913.
Mufflers have been required since 1929. Ch. 135,
523, Wis. Laws of 1929. Reckless boating has been
prohibited since 1933. Ch. 197, Wis. Laws of 1933,
Municipal regulation of motor boats was authorized

in 1905. Ch. 280, Wis. Laws of 1905. See also

ch. 335, Wis. Laws of 1917. Towns were given power
to regulate motor boats in 1939. Ch. 251, Wis.

Laws of 1939.

WIS. STAT. §30.501 (1967).
WIS. STAT. §§30.51-30.52 (1967).
WIS. STAT. §30.53 (1967).
WIS. STAT. §30.61 (1967).

WIS. STAT. §30.62(2) (1967).
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§30.62(3)

§30.62(4)

§30.62(5)

§30.62(6)

§30.62(8)

(1967) .
(1967) .
(1967) .
(1967) .

(1967) .

§30.65 (1967).

§30.66 (1967).

§30.67 (1967).

§30.675 (1967).

§30.68(1)
§30.68(2)
§30.68(3)
§30.68(4)
§30.68(5)
§30.68(6)
§30.68(7)
§30.68(8)

§30.68(9)

§30.68(10)

§30.68(11)

(1967) .
(1967).
(1967) .
(1967) .
(1967)
(1967) .
(1967) .
(1967) .
(1967) .
(1967) .

(1967) .

§30.69 (1967).

§30.70 (1967).

§30.71 (1967).

§30.65(2)
§30.74(2)

§30.74(3)

(1967) .
(1967).

(1967) .
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WIS. STAT. §30.75 (1967).
WIS. STAT. §30.76 (1967).
WIS. STAT. §30.80 (1967).
WIS. STAT. §30.77 (1967).
WIS. STAT. §30.79 (1967).

WIS. STAT. §30.81 (1967). Counties may also adopt such
regulations, WIS. STAT. §30.81(2) (1967), for waters
not regulated by other local units.

WIS. STAT. §30.74(3) (1967).

Id. However counties may regulate waters adjacent to
marinas. Id.

See G. WILSON, note 6, supra, at 27, 28, for a listing
of the typical equipment needed for a water patrol boat.

See id. at 26, 27.

Id. at 17, notes:

For all practical purposes, a wake could be
defined as the wave moving out from the water-
craft trailing along behind the watercraft in
an ever-widening "V." Watercraft when moving
at slow enough speeds of two to five miles an
hour, even watercraft of the displacement hull
type, will not create a wake problem. However,
when they exceed a given speed, depending upon
the particular type of watercraft and the hull
design, a visible wake will be created.

See generally notes 113-120 infra and accompanying text.

Captain Vernon Anderson of the Lake Minnetonka Water
Patrol, Spring Lake, Minnesota, explained that a "warning"
approach for first offenses was guite successful in pre-
venting subsequent offenses by residents of the lake.

A record of an earlier warning ticket issued by the water
patrol could be used to refute the arguments of a boater,
stopped for a second offense, that he was unaware of re-
strictions. Interview Nov. 6, 1969.

WIS. STAT. §30.77(4)(1967) provides that local regulations
"shall be prominently posted by the local authority

which enacted them at all public access points within

the local authority's jurisdiction .
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The federal government has power under the Constitution
to regulate and protect commerce between the states.
J.S. CONST. art. I, §8, authorizes the federal govern-
ment to regulate commerce among the several states.

UJ.5. CONST. art. III, 82, clause 1, also extends the
federal judicial power to "all cases of admiralty and
maritime jurisdiction." See 12 AM. JUR. 2d Boats and
Boatlng §84, 5 at 393 et seg. (1964). Waite, Pleasure
Boating in a Federal Union, 10 BUFF. L. REV. 427 (1961).

This power extends to regulation of navigable waters.

For a discussion of the federal definition of navigability
(susceptible of being used in its ordinary condition as

a highway for commerce) see The Montello, 87 U.S. 430
(1874). See also Waite, Pleasure Boating in a Federal
Union, 10 BUFF. L. REV. 427, 432 et seq. (1961). Federal
navigation laws, which are generally enforced by the Coast
Guard, have been enacted to control certain aspects of
operation and maintenance of boats on navigable waters.
See, e.g., 33 U.S.C. §154-232 (1964) (navigation rules

for harbors, rivers, and inland waters); Motor Boat Act

of 1940, 46 U.S.C. §8526 et seq. (1964) (regulation of
motor boats); Federal Boating Act of 1958, 46 U.S.C.

§527 (1964) (numbering of motor boats by the Coast Guard
or the states). While the Federal government could clearly
exercise 1its paramount Constitutional powers and exclude
all state and local regulation of these waters [see, e.g.,
Willamette Iron Bridge Co. v. Hatch, 125 U.S. 1, 12 (1888)]
it has not chosen to do so. The states and properly
authorized local units of government may concurrently
adopt regulations so long as these regulations are not

in conflict with federal regulations. See People v.
Bianchi, 3 Misc. 24 696, 155 N.Y.2d 703, 706 (Nassau
County D. Ct. 1956).

The Tenth Amendment to the United States Constitution
states: "The powers not delegated to the United States

nor prohibited . . . to the States are reserved
to the States, respectively, or to the people." These
powers are broad and inclusive. See Berman v. Parker,
348 UU.S. 26 (1954).

See, e.g., 1 R. ANDERSON, THE AMERICAN LAW OF ZONING,
§4.03 at 158: "The procedural steps required by state
zoning enabling statutes usually are regarded as manda-
tory. A substantial failure to comply with such require-
ments renders a zoning ordinance invalid." (footnote,
citing many cases, omitted.).

See, e.g., Pennsylvania Coal Co. v. Mahon, 260 U.S. 393
(1922).
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For example, WIS. STAT. §§30.50-90 (1967) establish
minimum state-wide rules for the licensing, equipment,
and operation of watercraft. See also Appendix note F.

See, e.g., UTAH CODE ANN. §73-18-4 (1968) (boating laws):
"73-18-4. Adoption of rules and regulations by commission.
The commission shall adopt such rules and regulations as
it shall deem necessary for the proper administration of
its powers and duties for the carrying out of the purposes
of this act."; VA. CODE ANN. §62.1-172(k) (1968): " (k)
The Commission is hereby authorized to make rules and
regulations modifying the requirements contained in this
chapter to the extent necessary to keep these require-
ments generally in conformity with the provisiocns of the
federal navigation laws, or, with the rules promulgated
by the United States Coast Guard."

See Appendix note G for examples of such rules.
See Appendix note E.

See Appendix note D.

State v. Cale, 19 N.J. Super. 397, 88 A.2d 529 (1952).
The court at 531 noted: "It [the statute] goes no fur-
ther than to authorize and empower the Board of Commerce
and Navigation to establish a rule making compliance
therewith a requirement. Since there can be no violation
of the statutory provision, standing alone, there can be
no valid conviction of a violation thereof."

N.J. STAT. ANN. §12:7-35, cited in 88 A.2d at 530.

See generally, 1 F. COOPER, STATE ADMINISTRATIVE LAW
31-94 (1965).

See generally Annot., Attack on the Validity of Zoning
Statute, Ordinance, or Regulations on Ground of Improper
Delegation of Authority to Board or Officer, 58 A.L.R.2d
1083 (1958), and many cases cited therein.

State v. Pairan, 80 Ohio L. Abs. 484, 159 N.E.2d 829
(1958) .

I1d., 159 N.E.2d at 832.
1d., 159 N.E.2d at 831.

No. 16061 (Cir. Ct. Elkhorn County, Wis., filed June 20,
1968) .

See 1 F. COOPER, STATE ADMINISTRATIVE LAW 63-67 (1965).
For cases sustaining broad grants of administrative dis-
cretion where the subject matter demanded broad discretion
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see, €.9., Grams v. Cudahy, 226 F. Supp. 385 (E.D. Wis.
1964); Texas Co. v. Montgomery, 73 F. Supp. 527 (E.D.
La. 1947), aff'd., 332 U.S. 827 (1947); Water and Power
Resources Board v. Green Springs Co., 394 Pa. 1, 145
A.2d 178 (1958).

See generally Pawhusha v. Pawhusha 0il and Gas Co.,
250 U.S. 394, 397 (1918); Hunter v. Pittsburg, 207
U.S. 161, 178 (1907).

See, e.g., Rockhill v. Chesterfield, 23 N.J. 117, 128
A.2d 472 (1957); Hobart v. Collier, 3 Wis. 24 182, 87
N.W.2d 868 (1957).

Cities and villages are granted basic home rule powers
by WIS. CONST. art XI, §3. See Note, 1955 WIS. L. REV.
145 for cases interpreting home rule powers.

See, e.g9., Miller v. Fabius Township Board, 366 Mich.

250, 114 N.w.2d 205 (1962), which upheld a town ordinance
limiting the hours of water skiing on an inland lake pur-
suant to a broad statute authorizing townships to "adopt
ordinances regulating health and the safety of persons

and property therein . . . .", [P.A. No. 55, §1, [1959]
Mich. Pub. & Loc. Acts 56-57]. See also Stillman v. Kins-
man Mfg. Co., 109 N.H. 126, 244 A.2d 188 (1968), which
upheld the power of a town to adopt an ordinance restricting
surfing activities pursuant to a broad statute authorizing
the town to "make by-laws for the use of the public parks,
commons and other public institutions of the town."

(Cited as R.S.A. 31:39).

Shreveport v. Case, 198 La. 702, 4 So. 24 801 (1941).
Id., 4 So. 2d at 804.
Madison v. Tolzmann, 7 Wis. 24 570, 97 N.W.2d 513 (1959).

See cases cited in Appehdix Note B under heading of
"Jurisdiction."

See, e.g., Poneleit v. Dudas, 141 Conn. 413, 106 A.2d
479 (1954), in which the court held that the residential
zoning classification which applied to adjacent lands
also applied to filled lands approximately 225 feet in
depth.

See WIS. STAT. §30.77(3) (1967). Apparently a local

unit may regulate all waters surrounded by lands of the
local unit although this is not spelled out in the sta-
tute. However, if more than one local unit borders a
water, adoption of identical regulations by all local

units is necessary before any regulation becomes effective.
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WIS. STAT. §30.77(3) (1967).

WIS. STAT. §144.26(1) (1967) authorizes adoption of
municipal regulations for all lands lying "under" navi-
gable waters. It would appear, therefore, that docks,
wharves, fills, and boat moorings which touch the lands
underlying waters could be regulated.

WIS. STAT. §144.26(1) (1967). See definition of "muni-

cipality" in WIS. STAT. §144.26(2) (c) (1967).

WIS. STAT. §144.26(2) (c) (1967).

WIS, STAT. §144.26(1) (1967) authorizes adoption of
municipal “"shoreland zoning" regulations. Shorelands
are defined by WIS. STAT. §144.26(g) (1967) to include
lands under, abutting, or lying close to navigable
waters and other areas defined by WIS. STAT. §59.971(1)
(1967) .

WIS. STAT. §§144.26(2) (g), 59.971(1) (1967).

WIS. STAT. §144.26(1) (1967).

1a.

1d.

WIS. STAT. §59.971(2) (a) (1967). Other county zoning
regulations require town board approval. WIS. STAT.

§59.971(5) (a) (1967).

For a general discussion of the law and zoning programs
see Yanggen and Kusler, Natural Resource Protection

Through Shoreland Regulation: Wisconsin, 44 LAND ECONOMICS

73 (1968). For a more detailed discussion see J. KUSLER,
ZONING FOR SHORELAND RESOURCE PROTECTION: USES AND LIMI-
TATIONS, Ph.D., Universitv of Wisconsin (January, 1970).

In January 1968, after the January 1 statutory deadline
for adoption of countyv shoreland ordinances (WIS. STAT.
§59.971(6) (1967), the Department surveyed the progress
of the counties and found that few counties had enacted
regulations, although many were considering them. In
light of the short period between the passage of the
statute and the deadline (only eighteen months) the time
required for the Department and other cooperating groups
to prepare model regulations for the counties (twelve
months) and the very short period remaining after that
(six months), the Department decided that no action would
be taken immediately against a county in the process of
preparing regulations.



112

113

11t

115

116

117

~-110-

A list of counties was made indicating the status of
compliance. Counties with "full compliance" were con-
sidered complying with the act, those with "partial
compliance" had satisfactory ongoing programs working
toward compliance; and those in "non-compliance" were
those with regulations that did not meet minimum stan-
dards or with unsatisfactory programs.

By September 1, 1969, the Department had received pro-
posed or adopted shoreland ordinances from 65 of the

72 counties. Many counties had prepared and adopted
shoreland zoning ordinances, subdivision controls, and
sanitary codes, separately rather than as part of an
integrated ordinance. The counties had adopted 42
shoreland zoning ordinances, 26 subdivision controls,
and 37 sanitary codes. An additional 35 proposed ordi-
nances have been submitted to the Department for review
without being adopted. As contrasted with this, a year
before only 19 counties had zoning ordinances, a few
had subdivision regulations, and 3 had sanitary codes.

As of October 29, 1969, the Department had approved

the combined zoning ordinances, sanitary codes, and
subdivision regulations for 29 of the 72 counties. 1In
addition, 10 of the remaining counties had adopted
acceptable subdivision controls, and 28 had adopted
acceptable sanitary codes. Information supplied by

T. Lauf, Planner, Department of Natural Resources, State
of Wisconsin.

WISCONSIN DEPARTMENT OF NATURAL RESOURCES, WISCONSIN'S
SHORELAND PROTECTION ORDINANCE (December, 1967).

United States v. Brewer, 139 U.S. 278, 288 (1891).
People v. Bogner, 189 N.Y.S.2d 777 (1959).
N.Y. NAV. LAW §45(1), cited in 189 N.Y.S5.2d at 781,

Id.

People v. Grogan, 260 N.,Y. 138, 183 N.E. 273 (1932),
cited in People v. Bogner, 189 N.Y.S.2d 777, 782-83
(1959). However, in Grogan the court interpreted
"unnecessarily interfers" or "unnecessarily endangers”
as "unreasonably interfers" or"unreasonably endangers,"
thereby forming a standard of ordinary care. With

such an interpretation the statutes were to be
constitutional.
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18 However, some support for control of wake may be

found in negligence cases which hold that a larger
vessel causing a wake or swell must exercise due

care in preventing threats to the safety of smaller
boats. See, e.g., Byrd v. Belcher (D.C. Tenn.)

203 F. Supp. 645 (1962) (outboard caused swells which
capsized another outhocard). Moran v. The Georgia
May (D.C. Fla.) 164 F. Supp. 881 (1958) (outboard

was capsized by swells from a vacht); Daniels v.
Carney, 148 Ala. 81, 42 So. 452 (1906) (small

boat capsized by swells from steamboat).

119 glattery v. Caldwell, 83 N.J. Super. 317, 199 A.24
€70 (1264}, ggg also 1 R. ANDERSON, AMERICAN LAW OF
ZONING §8.05 at 574 (1968); Annot., 39 A.L.R.2d 766
(1955) .

120 1 R. ANDERSON, AMERICAN LAW OF ZONING §8.05 at 574
(1968) .

t21 See Figure 5, pp. 16-18, supra,

‘22 See, e.g., Lawton v. Steele, 152 U.S. 133, 137 (1894).

123 gee, e.g., Euclid v. BAmbler Realty Co., 272 U.S.

365 (1926).

12%  gee, e.g., Yick Wo v. Hopkins, 118 U.S. 356 (1886).

125 See, e.g., Pennsylvania Coal Co. v. Mahon, 260

7.S. 393 (1922).

128 gee 1 ANDERSON, THE AMERICAN LAW OF ZONING §§2.11-12,
at 57 et seqg. (1968).

127  Shreveport v. Wilkinson, 182 La. 763, 162 So. 621

(193&8).

128 See, e.qg., Behrman v. Parker, 348 U.S. 26, 33 (1954).

'2% gSee, e.g., Barney & Casey Co. v. Milton, 324 Mass.
Z40, 87 N.E.2da 9 (1949) (aesthetic objectives):
Morris County Land Improvement Co. v. Parsippany-
Troy Hills Tp., 40 N.J. 539, 193 A.2d 232 (1963)
(open space and flood storage purposes); Miller v.
Beaver Falls, 368 Pa. 189, 82 A.2d 34 (1951) (reserve
park lands for later public purchase). In each of
the cases the court was dissatisfied not only with
the regulatorv objectives but the fact that the
regulations prevented reasonable use of the lands.
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See generally Cleaners Guild v. Chicago, 312 Ill.
App. 102, 37 N.E.2d 857 (1941); Denver & R.G.R.R. V.
Denver, 250 U.S. 241 (1919).

In recent vears a variety of laws have been adopted
to protect the individual from his own foolish acts.
See Note, 1969 WIS. L. REV. 320 for a discussion

of statutes which reguire motor cycle riders to

wear crash helmets. Most courts have upheld these
laws. Id.
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Threinen, note 5, supra, at 354, lists degree of
participation by percentage of the population for
various aquatic activities on inland lakes of Wiscon-
sin. Note the prominence of esthetics:

TABLE 1. APPROXIMATE DEGREE AND INTENSITY OF PARTICIPATION AND SPACE

CONSUMPTION BY VARIOUS AQUATIC ACTIVITIES ON THE INLAND LAKES OF
WISCONSIN.!

Degree of Par- Intensity Open water
. ticipation (%  Rating (% Space con- Space con-
Activity of population) of year) sumption sumption Unit of Measurement
Esthetics 50 67 High Low Space, miles of shore-
; . line, acres of littoral
Swimming 50 30 Highb Low Speed and time, 2 mph,
- . short times
Fishing 25 83 Medium Medium Space, 1 acre
Motorboating 20 42 Medium High Speed and time 20
(including mph-fast boats un~
skiing) limited
Canoeing and 10 42 Low Low Speed and time 5
Rowing mph-unlimited
Sailing 1 42 Medjum Medium Speed and time 5§
o mph—unlimited
Wildlife 25 67 Medium Low Space—acres of marsh,
Observation? miles of shoreline
Duck Hunting 2 12 High Medium Space—acres of marsh

miles of shoreline, 150
. yards spacing
Trapping 1 12 High Low Space—acres of marsh,
miles of ban.

1 Source: Wisconsin license sales data, Threinen (1961), U. 8. Fish and Wildlife Service (1960),
Fine and Werner (1961) and ORRRC reports.

2 A consolidated heading under which the element of aquatic life study is lumped as well as recre-
ational observation. Much of the heading might also be listed under esthetics.

Threinen has presented at 355, an excellent analysis
of aesthetic experience:

Perhaps the most important ingredient in the esthetic demand for
water is just space. The city or country dweller can look out across
the expanse of water unobstructed by factories or apartment houses.
With this dimension, all the events of nature, whether sunrise, light-
ning storm, cloud formations or blue sky, can be viewed at their
best. Secondly, I would list motion in the form of waves and cur-
rents. Water in motion whether a stream or a lake has the same
fascination as a dancing campfire—it’s entrancing. In the summer-
time, it also has a significant cooling effect. Whatever the vantage-
point, these physical values will always be present and enjoyable pro-
vided there are not counteracting negative factors such as excessive
odors from pollution or algae or excessive noise. Besides the physical
attributes of the water, several water-derived resources contribute
to the esthetic experience. These may include the water-skimming
tern, the different types of fish swimming in the shallows, the wedge
of ducks, the croaking of a frog, the brilliant blossom of the water
lily and many others. The wild shore with contrasting water, marsh
and woodland frontage offers the greatest value. Part of the esthetic
experience also lies in observing man’s activities such as the sailboat
fleet or the graceful diver. In reality, the flat surface of water alone
has little esthetic value without the contrast of shore and water and
the element of space. Water space is valuable just so long as the
shore is in view. The center portions of large lakes such as Lake Michi-
gan are relatively worthless esthetically. The esthetic experiences in
themselves have no prospect of damaging water quality, but they can
compete with other activities because they have a spatial require-
ment for both shore and water.

If one were to rate esthetics in relation to other activities centered
on water, it would rate high. Why else should scenic roads be built
close to water, and lands fronting on waters become so built up with
cottages, parks, and resorts? The esthetic experience can be obtained
from all types of waters, from the little brook to big river and

from the farm pond to large lakes. Participation by 50 percent of the
public is estimated.
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Recently, the University of Minnesota sent ques-
tionnaires to thousands of lakeshore owners on
lakes larger than 150 acres. A compilation of
specific problems mentioned by respondents is
interesting. [UNIVERSITY OF MINNESOTA, MINNESOTA'S
LAKESHORE, Part I at 32 (1970)]

Table 14 — Principa! Problems Mentioned by Lake Home Owners.
Seventy-five percent of respondents {2027 of 2709) men-
tioned specific problems on their lakes.

Percent of Proble
Respondents roblem
39% Pollution (Weed and algae growth; lakehome
sewage dumped in lake; farm fertilizer
in lake)
26% Poor Fishing  (Need stocking; rough fish problem;
limit spear fishing)
1% Fluctuating (Control of dams; low water level;
Water Level high water level)
10% Government (Taxes too high for services rendered,
Administration inadequate road maintenance; lack of
protection)
9% Nuisance {Speedboating and waterskiing, rude
Activities or messy tourists and fishermen;
snowmobiles)
4% Physical {Crowding on lots; shore erosion; too
Surroundings  many public facilities)
1% Bugs and Animals

The United States Department of Interior has suggested
that recreation waters should be (1) safe from patho-
genic organisms and toxic materials, (2) aesthetically
pleasing (free from scum, debris, objectionable color,
odor, taste, turbidity, aud excessive algae and (3)
provide for the enjoyment of recreation activities
involving fish, waterfowl, and other forms of life.
See NATIONAL TECHNICAL ADVISORY COMMITTEE TO THE
SECRETARY OF THE INTERIOR, WATER QUALITY CRITERIA
(1968) 8§81, recreation and aesthetics, pp. 1-14; and
§§111, fish, other aquatic life, and wildlife, pp. 28-98.

'#3  Threinen, note 5, supra, at 362-66.

13%  gee, e.g., Pierce 0il Corp. v. New York, 248 U.S. 498
(1919); Hadacheck v. Los Angeles, 239 U.S. 394 (1915);
Reinman v. Little Rock, 237 U.S. 141 (1915).

'35 gSee Obrecht v. National Gypsum Co., 361 Mich. 399, 105
N.W.2d 143 (1960). But see Yates v. Milwaukee, 77 U.S.
497 (1870).

136  pube v. City of Chicago, 7 Ill. 2d 313, 131 N.E.2d 9 (1955)

Chicago v. Reuter Brothers, 398 I11l. 202, 75 N.E.2d 355

(1947); Singer v. Ben How Realty, 160 Fla. 53,33 So. 24
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409 (1948). For excellent common law cases see Phelps
v. Winch, 309 Il1l. 158, 140 N.E. 847 (1923); Malm v.
Dubrey, 325 Mass. 63, 88 N.E.2d 900 (1949). But see
Steudel v. Troberg, 76 Ohio App. 136, 63 N.E.2d 241
(1945).
1?7 See State ex rel. Martin v. Juneau, 238 Wis. 564, 300
N.W. 187 (1941). See also Utica v. Water Pollution
Control Board, 5 N.Y.2d 164, 156 N.E.2d 301 (1959), and
cases cited therein.

'%8 See, e.g., Geer v. Connecticut, 161 U.S. 519 (1895).

13% See, e.g., Barney & Casey Co. v. Milton, 324 Mass. 440,
87 N.E.2d 9 (1949); Cooper Lumber Co. v. Dammers, 27 N.J.
Misc. 289, 125 A. 325 (1924).

%0 In re Opinion of the Justices, 103 N.H. 286, 169 A.2d 762
{1961); Miami Beach v. Ocean & Inland Co., 147 Fla. 480,
3 So..2d 364 (1941). :

1%l See the opinion of the United States Court of Appeals,
7th Circuit, in Nemekagon Hydro Company v. Federal Power
Comm'n., 216 F.2d 509 (1954), in which the court upheld
an order of the Federal Power Commission which denied a
license for construction of a dam and hydroelectric pro-
ject on the Nemekagon River in northern Wisconsin. The
court noted the importance of the water based recreation
attracted by rivers like the Nemekagon to the economy of
the state:

For many years past the tourist business has been
an important business activity in the State of
Wisconsin. In the summer season many thousands
of visitors come annually from various states
to the northern part of Wisconsin to spend their
vacations and for recreation. The state of
Wisconsin spends about $450,000.00 a year in
advertising and publicizing this resort and
recreational area of the state. In those adver-
tisements emphasis is laid upon Wisconsin's eight
thousand lakes and its miles of fishing streams.
Many tourists are attracted by the facilities for
fishing and boating.  Id. at 511.

For other indications of the importance of the recreation
industry to the state of Wisconsin see generally WISCONSIN
DEPARTMENT OF RESOURCE DEVELOPMENT, THE ECONOMIC IMPACT

OF RECREATION (1965); ECONOMIC RESEARCH SERVICE, U.S.
DEPARTMENT OF AGRICULTURE, AN ECONOMIC SURVEY OF THE
NORTHERN LAKE STATES REGION, 78 (Agricultural Economic
Report No., 108) (1967); S. STANIFORTH, R. CHRISTIANSEN

and R. WOLTER, CABIN RESORT INCOME IN NORTHERN WISCONSIN
(Experiment Station, College of Agriculture, Bull. 576,
University of Wisconsin) (1965).
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State ex rel. Saveland Park Holding Corp. v. Wieland,
269 Wis. 262, 69 N.W.2d 217 (1955). As early as 1923,
in State ex rel. Carter v. Harper, 182 Wis. 148, 196
N.W. 451, 453, (1923), J. Owen speaking for the court
used the following prophetic language:

It seems to be that aesthetic considera-
tions are relative in their nature. With the
passing of time, social standards conform to new
ideals. As a race, our sensibilities are becom-
ing more refined, and that which formerly did
not offend cannot now be endured. The rights of
property should not be sacrificed to the pleasure
of an ultra-aesthetic taste. But whether they
should be permitted to plague the average or
dominant human sensibilities well may be pondered.

348 U.S. 26, 33 (1954). The court was technically not
considering the constitutionality of regulations but
rather the acquisition of property for redevelopment
through the use of eminent domain powers.

Racine County v. Plourde, 38 Wis. 2d 403, 157 N.w.2d
591, 595 (1967).

OUTDOOR RECREATION PLAN, note 4, supra, at 11.

In Hixon v. Public Service Comm'n, 32 Wis. 2d 608,
146 N.W.2d 577 (1966), the Supreme Court of Wisconsin
affirmed a denial of a permit to maintain a breakwater
on the grounds that the breakwater was an unnecessary
obstruction to navigation, did not allow for free
flow of water, and was detrimental to the public
interest. The rationale of the court is illuminating:

There are over 9,000 navigable lakes in
Wisconsin covering an area of over 54,000
square miles. A little fill here and there
may seem to be nothing to become excited
about. But one fill, though comparatively
inconsequential, may lead to another, and
another, and before long a great body of
water may be eaten away until it may no
longer exist. Our navigable waters are a
precious natural heritage; once gone, they
disappear forever. Id., 146 N.w.2d at 589.

E.g., Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61
(1911); Ohio 0il Co. v. Indiana, 177 U.S. 190 (1899).

E.g., State v. Dexter, 32 Wash. 2d 551, 202 P.2d 906
(1909) aff'd, 338 U.S. 863 (1949),

E.g., Perley v. North Carolina, 249 U.S. 510 (1919).
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150 E.g., State ex rel. Normile v. Cooney, 100 Mont. 391,

47 P.2d 637 (Mont. 1935); Eccles v. Ditto, 23 N.M. 235,

167 P. 726 (1917).
151  The Iowa Supreme Court in Iowa Natural Resources Council
v. Van Zee, =---Iowa---, 158 N.W.2d 111, 118 (1968), noted
that "Proper control of rivers and streams, of course,
involves the exercise of control of the use of property
adjoining these streams or in the recognized floodway or
flood plains. Police power properly regulates use of
that property because uncontrolled use could be harmful
to the public interest."
152 The New Jersey Supreme Court in Cobble Close Farm v.
Board of Adjustment, 10 N.J. 442, 92 A.2d 4,9 (1952),
noted that zoning regulations are to be formulated with
a view of "encouraging the most appropriate use of land
throughout such municipality.”
'®% See, e.g., Nectow v. Cambridge, 277 U.S. 183, 188 (1928)
(zoning ordinance invalidated as not serving a public
purpose) .
'®* See, e.g., Smith v. Government of Virgin Islands, 329
F.2d 135 (1964), cert. denied, 377 U.S. 979 (1964), and
many cases cited therein; State v. Dried Milk Products
Co-op., 16 Wis. 2d 357, 114 N.W.24 412 (1962).

155 287 U.s. 251, 272 (1932).
'%%  See, e.g., Nectow v. Cambridge, 277 U.S. 183 (1928);
Geisenfeld v. Shorewood, 232 Wis. 410, 287 N.W. 683
(L939); Rowland v. Racine, 223 Wis. 488, 271 N.W. 36
(1937); Tingley v. Gurda, 209 Wis. 63, 243 N.W. 317 (1932).

157 ¢ivil No. 62-001-B (Racine County Ct. filed April 17, 1964).
See discussion of the case in comment, Chaos or Uniformity
in Boating Regulations? The State as Trustee of Navigable
Waters, 1965 WIS. L. REV. 311, 317-319.

158 This language is cited in Chaos or Uniformity in Boating

Regulations? , note 157, supra, at 318-19.

'%9% See cases cited in note 154, supra.

180 gpringfield v. Mecum, 320 S.W.2d 742 (Mo. Ct. App. 1959);
Long v. Division of Watercraft, Dept. of Nat. Res., 118
Ohio App. 369, 195 N.E.2d4 128 (1963). See also, Shreve-
port v. Wilkinson, 182 La. 783, 162 So. 621 (1935), up-
holding a prohibition of night use of outboard motors
to prevent pollution of a lake used for water supply
purposes.
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320 S.wW.2d 742 (Mo. Ct. App. 1959).
Id. at 745.

In Euclid v. Ambler Realty Co. 272 U.S. 365, 388-89
(1926), the United States Supreme Court noted that
classification may validly be somewhat over-inclusive:
"The inclusion of a reasonable margin to insure effec-
tive enforcement, will not put upon a law, otherwise
valid, the stamp of invalidity." The court also noted
that "[i]f the wvalidity of the lesiglative classifica-
tion for zoning purposes be fairly debatable, the
legislative judgment must be allowed to control." Id.
at 388.

See Brennan v. Milwaukee 265 Wis. 52, 60 N.W.2d 704
{1953), in which the court held that a housing code
which attempted to relate the number of required bath
tubs and showers in an apartment to the number of rooms
in the apartment was discriminatory and unconstitutional.
The number of occupants and not the number of rooms was
considered the more precise and reasonable basis for
such regulation. See also cases cited in notes 165,

168, and 169, infra.

McGraw-Edison Co. v. Sewerage Comm'n. of Milwaukee, 11
Wis. 2d 46, 104 N.W.2d4 161 (1960).

Id., 104 N.W.24 at 163.

Hobart v. Collier, 3 Wis. 24 182, 87 N.W.2d 868 (1957).
Id., 87 N.W.2d at 872.

Miami v. duPont, 181 So. 24 599 (Fla. D. Ct. App. 1966).
Id., 181 So. 2d at 601l.

Shreveport v. Wilkinson, 182 La. 783, 162 So. 621 (1935);
Springfield v. Mecum, 320 S.W.2d4 742 (Mo. Ct. App. 1959);
Long v. Division of Watercraft, Dept. of Nat. Res., 118
Ohio App. 369, 195 N.E.2d 128 (1963).

Dickey v. Thornburgh, 187 P.2d 132 (Cal. D. Ct. App.,
1947) (12 mile per hour speed limit between 5 p.m. and
10 a.m.).

Miller v, Fabius Township Board, 366 Mich. 250, 114
N.wW.2d 205 (1962).

State v. Zetterberg, 109 N.H. 126, 244 A.2d4 188 (1968).

Lovern v. Brown, 390 S.W.2d 448 (Ky. Ct. App. 1965).
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Harris v. State, 207 Okla. 589,251 P.2d 799 (1952).

The Port of Portland v. Reeder, 203 Oreg. 369, 280 P.2d
324 (1955).

Hixon v. Public Service Comm'n, 32 Wis. 2d 608, 146 N.W.2d
577 (1966).

See, e.g., Hayes v, Missouri, 120 U.S. 68 (1887);
Anderson v. Forest Park, 239 F. Supp. 576 (10th Cir,
1965); Ronda Realty Corp. v. Lawton, 414 T111. 313, 111
N.E.2d 310 (1953).

See generally Yick Wo v. Hopkins, 118 U.S. 356 (1886).

See Katt v. Sturtevant, 269 Wis. 638, 70 N.W.2d 188 (1955)
{ordinance which prohibited future uses of property but
which permitted the continuance of the same types of
existing uses was held discriminatory). See also Juneau
v. Badger Co-operative 0il Co., 227 Wis. 620, 279 N.W.

666 (1938); State ex rel. Ford Hopkins Co. v. Mayor,

226 Wis. 215, 276 N.W. 311 (1937).

See the following cases in which the Wisconsin court
invalidated more traditional 2zoning classifications not
soundly based in fact as unrelated to the regulatory
objectives and discriminatory: Geisenfeld v. Shorewood,
232 Wis. 410, 287 N.W. 683 (1939); Rowland v. Racine,
223 Wis. 488, 271 N.W. 36 (1937); Tingley v. Gurda, 209
Wis. 63, 243 N.W. 317 (1932).

NORTHWEST ORDINANCE OF 1787, art. IV, 1 Stat. 51-53 (1789).

See Economy Light and Power Co. v. United States, 256
U.S. 113, 120 (1921).

WIS. CONST. art.IX, E§1.

See Waite, The Dilemma of Water Recreation and a Suggested
Solution, 1958 WIS. L. REV. 542, 567-77.

See, e.g., Muench v. Public Service Comm'n , 261 Wis.
492, 53 N.W.2d 514, 55 N.W.2d 40 (1952) and many cases
cited therein.

E.g., Olson v. Merill, 42 Wis. 203 (1877).

E.g., Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273,
277 (1898).

E.g., Diana Shooting Club v. Husting, 156 Wis. 261, 145
N.W. 816, 820 (1914).

See, e.g., Nekoosa-Edwards Paper Co. v. Railroad Comm'n,
201 Wis. 40, 228 N.W. 144, 147, 229 N.W. 631 (1930).
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Muench v. Public Service Comm'n , 261 Wis. 492, 53
N.w.2d 514, 522, 55 N.W.2d 40 (1952). The controversy
centered around a portion of WIS. STAT. §31.06 (3)

which at that time allowed a county board or boards

of the county or counties to approve by a two-third
vote, in spite of Public Service Commission disapproval,
the constructions of dams. The Court held that such

a procedure unconstitutionally preempted the power of
the Public Service Commission to deny construction permits.
The court held that the duty of the state to protect the
public right to the enjoyment of fishing, hunting or
natural scenic beauty could not constitutionally be
delegated in this manner to the counties.

Practically any lake or pond in Wisconsin seems to be
"navigable." In Baker v. Voss, 217 Wis. 415, 259 N.W.

413 (1935), two Langlade County lakes of 5.24 and 2.35
acres which had been used for rowboats and fishing by

the public were held to be navigable lakes. In Ne-pee-nauk
Club v. Wilson, 96 Wis. 290, 71 N.W. 661 (1897), a marshy
area 35 to 65 rods in width and about three miles long,

in places covered by rushes and wild rice, and navigable
in ordinary stages of water only by craft such as canoes
or hunting skiffs propelled by poles or paddles, was held
to be a navigable. 1In Pewaukee v. Savoy, 103 Wis. 271,

79 N.W. 436 (1899), where a navigable lake was dammed,

the court held that the public rights in and on the
artificially raised waters were the same as on natural
waters. However, a wholly artificial pond created by
drilling wells or damming a non-navigable stream is
private property. Mayer v. Grueber, 29 Wis. 2d 168, 138
N.W.2d 197 (1965); Delta Fish and Fur Farms Inc. v. Pierce
203 Wis. 519, 234 N.W. 881 (1931).

A stream is navigable in law if in fact it will float a
saw log to market, Olson v. Merrill, 42 Wis. 203 (1877),
although it may be capable of doing so only during a
spring freshlet normally lasting six weeks. Falls Mfg.
Co. v. Oconto River Imp. Co., 87 Wis. 134, 58 N.W. 257

(1894). 1In terms more relevant to present uses, it must
be "capable of floating any boat, skiff, or canoce, of
the shallowest draft used for recreation purposes." Muench

v. Public Service Comm'n , 261 Wis. 492, 53 N.W.2d 514,
519 (1952). The navigability of a given body, in the
absence of legislative declaration, is a question of fact.
Angelo v. Railroad Comm'n , 194 Wis. 543, 217 N.W. 570

(1928). Once a stream has been shown to be naturally
navigable "it is presumed to be navigable and 'forever
free'." Nekoosa Edwards Paper Co. v. Railroad Comm'n ,

201 Wis. 40, 228 N.W. 144 (1935).

See note 73 supra for a discussion of general federal
powers. Restrictions which prevent motorized craft on
an interstate wild river used for minor commercial
purposes might be held invalid as interfering with
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interstate commerce. Cf. Bibb v. Navajo Freight Lines,
359 U.S. 520 (1959); Southern Pacific Co. v. Arizona,

325 U.S. 761 (1945). Or regulations may be invalid if
they conflict with a federal navigation statute or
establish diverse rules in an area requiring uniformity.
See Kelly v. Washington, 302 U.S. 1, 9 (1937). However,
the Supreme Court has sustained a variety of state or
local regulations restricting some use of navigable
waters. Huse v. Glover, 119 U.S. 543 (1886) (sanction

on obstruction of navigable waters); Willamette Iron
Bridge Co. v. Hatch, 125 U.S. 1 (1888), (approve erection
of bridges over navigable streams); Clyde Mallory Lines

v, Alabama ex rel. State Docks Comm'n., 296 U.S. 261 (1935)
(require payment of fees as an incident to use of harbors;
Cummings v. Chicago, 188 U.S. 410 (1903) (control location
of docks);and Ouachita Packet Co. v. Aiken, 121 U.S. 444
(1887) impose wharfage charges.

The Wisconsin Constitution, art. IX, §1, is similar to
art. IV of the Northwest Ordinance, and provides:

And the river Mississippi and the navigable
waters leading into the Mississippi and St.
Lawrence and the carrying places between the
same, shall be common highways and forever
free, as well to the inhabitants of the state
as to the citizens of the United States,
without any tax, impost or duty therefor.

Severe restriction upon the exercise of public rights might
be held unconstitutional as depriving citizens of vested
rights without due process of law. No decision has so held
but the language of the court in several decisions suggests
that public rights in navigable waters may enjoy a status
somewhat similar to private property rights. In Muench

v, Public Service Comm'n , 261 Wis. 492, 53 N.W.2d 514,

522 (1952), the court noted that "[t]he right of the
citizens of the state to enjoy our navigable streams for
recreational purposes, including the enjoyment of scenic
beauty, is a legal right that is entitled to all the pro-
tection which is given financial rights." In Rossmiller

v. State, 114 Wis. 169, 89 N.W. 839, 844 (1902), the court
also noted that "I[slince the whole beneficial use of navig-
able lakes is unchangeably vested in the people, every one
within the state having the right to enjoy the same as

long as he does not invade the like right of another,

any law invading that individual possession is, in effect,
an invasion of the right to liberty and property without
due process of law, contrary to said fourteenth amendment."
(emphasis added). See also Witke v. State Conservation
Commission, 244 Iowa 261, 56 N.W.2d 582 (1953)

See Willamette Iron Bridge Co. v, Hatch, 125 U.S. 1, 10
(1888) ,in which the Supreme Court interpreted a similar
clause in an act of Congress admitting Oregon to the Union.



198

199

200

201

202

203

204

205

206

207

208

209

2190

211

212

213

~122-
Willamette Iron Bridge Company v. Hatch, 125 U.S. 1
(1888); Huse v. Glover, 119 U.S. 543 (1886).

In Re Southern Wisconsin Power Co., 140 Wis. 245, 122
N.W. 801 (1909),

Willamette Iron Bridge Company v. Hatch, 125 U.S. 1,

12 (1888). See also In Re Southern Wisconsin Power Co.,
140 Wis. 245, 122 N.W. 801, 807 (1909).

U,S, Const, amend, V.
U.S. Const. amend. XIV, §1,
See, e.g., WIS, CONST. art, I, 8§13,

See, e.g,, Colson v, Salzman, 272 Wis. 397, 75 N.W.2d 421,
423 (1956).

H. TIFFANY, 3 THE LAW OF REAL PROPERTY §722 at 117 (3rd
ed. 1939). '

See Yates v. Milwaukee, 77 U.S. 497 (1870): Bino v.
Hurley, 273 Wis. 10, 76 N.W,2d 571 (1956); see especially
Doemel v. Jantz, 180 Wis. 225, 193 N,W, 393, 395 (1923).

n

|

ee, e.9., Hazeltine v. Case, 46 Wis. 391, 1 N.W. 66
1879).

—

1d.
See, e.g., Bino v. Hurley, 273 Wis. 10, 76 N.W.2d 571 (1956).
E.g., Delaplame v. Chicago & N.W. Ry., 42 Wis. 214 (1877).
E.g., Colson v. Salzman, 272 Wis. 10, 75 N.W.2d 421 (1956).

E.g., Water Power Cases, 148 Wis. 124, 134 N.W. 330, 339
(1912).

See 39 WIS. OP. ATTY. GEN. 564, 566 (1950). In Timm v.
Bear, 29 Wis. 254 (1871), the court stated some of the
factors which are germane to the '"reasonableness" of a
riparian use:

What constitutes reasonable use depends upon
the circumstance of each particular case, and no
positive rule of law can be laid down to define
and regulate such use with entire precision . . . .
In determining this question, regard must be had
to the subject matter of the use, the occasion and
manner of its application, its object, extent and
the necessity for it, to the previous usage, and
to the nature and condition of the improvements upon
the stream; and so also the size of the streamnm,
the fall of water, its volume, velocity and pros-
pective rise and fall, are important elements to
be considered. Id. at 265.
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See, e.g., Willow River Club v. Wade, 100 Wis. 86, 76
N.W. 273 (1898). For discussions of riparian and pub-
lic rights in Wisconsin see Beuscher, Wisconsin Law

of Water Use, 1958 WIS. B. BUL. 30; Coates, Present
and Proposed Legal Control of Water Resources in
Wisconsin, 1953 WIS. L. REV. 256; Kanneberg, Wisconsin
Law_of Waters, 1946 WIS. L. REV. 345; Note, Riparian
Water Law - Lakeshore Developments, 1966 WIS. L. REV.
172.

See, e.g., Yates v. Milwaukee, 77 U.S. 497 (1870); Bino
v. Hurley, 273 Wis. 10, 76 N.W.2d 571 (1956); Water
Power Cases, 148 Wis. 124, 134 N.W. 330 (1912).

See, e.g., Bino v. Hurley, 273 Wis. 10, 76 N.W.2d 571
(1956); Hermansen v. Lake Geneva 75 N.W.2d 439, 272 Wis.
293 (1956).

273 Wis. 10, 76 N.W.2d 571 (1956). Accord: Pounds V.
Darling, 75 Fla. 125, 77 So. 666 (1918) (Court struck
down a city ordinance which prohibited bathing by
riparians in a lake used for municipal water supply):;
People v. Hulbert, 131 Mich. 156, 91 N.W. 211 (1902)
(Court held unconstitutional an ordinance prohibiting
bathing in a lake used for municipal water supply):
George v. Chester, 202 N.Y. 398, 95 N.E. 767 (1911)
(Court held that municipal ordinance could not prevent
reasonable use of a lake for fishing, swimming and
boating). Contra: State v. Heller, 123 Conn. 492,

196 A. 337 (1937) (Court sustained a Connecticut Statute
prohibiting anyone from bathing in any stream, tributary
to a city water reservoir); Commonwealth v. Hyde, 230
Mass. 6, 118 N.E. 643 (1918) (Court sustained a regulation
of the State Board of Health prohibiting fishing in a
lake used as a source of water supply); State v.
Quattropani, 99 Vt. 360, 133 A. 352 (1926) (Court upheld
regulation of State Board of Health which prohibited
boating on a pond used for water supply).

Both federal and state courts have generally held that

an impairment of riparian rights is not compensable if
the impairment arises in connection with an improvement
of navigation. See, e.g., United States v. Twin City
Power Co., 350 U.S. 222 (1956); Colberg v. State, 62

Cal. 401, 432 P.24 3 (1967), and many cases cited therein.
See also, Green Bay & M, Canal Co. v. Kaukauna Water-Power
Co., 90 wWis. 370, 61 N.W. 1121, 1124 (1895), in which the
court noted that "[tlhe right of the state to improve

the stream as a highway, and for the purpose of aiding
the navigation, is superior to the rights of riparian
owners. It may take and divert, absolutely and without
compensation, so much of the water of the stream as may
be required to improve its navigation. But that is the
limit of its right."
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The excellent discussion by the Minnesota Supreme Court
in Nelson v. DelLong, 213 Minn. 425, 7 N.W.2d 342 (1942),
concerning the role of regulations in resolving conflicts
between competing riparian uses, bears repeating:

The power to regulate the use of navigable
waters involves an exercise of the police
power, under which rules may be prescribed
to insure to all the equal enjoyment of
public rights and to prevent and to suppress
the clashing of private interests and
resulting public disorder. In Osborne
Knife Falls Boom Corp.., 32 Minn. 412,21
N.W. 704, Am, Rep. 590, we sustained

a statute conferring on a boom corp-
oration the exclusive right, as against
the rights of riparian owners and all
others who might otherwise use a navi-
gable stream, to take, drive, float,
separate, and deliver all logs and to
charge the owners thereof toll for such
services. We there pointed out that,
absent regulation, there would be a
clashing of interests with respect to
rights of floatage and use of the waters
and a resulting confusion that might well
prevent reasonable enjoyment of such
rights by all., We said (32 Minn. 419,

21 N.W, 707): 'Who is to fix upon the

just and proper compromise of their con-
flicting interests? Obviously, the
legislature, -- that department of
government which, in the exercise of a
law-making and a police power, prescribes
the rules by which the use of public

highways in general is regulated, * * * gnd
save as controlled by paramount law -- that
is to say, in this instance, by our state
constitution or enabling act -~- the discre=-
tion of the legislature in the premises is
practically unlimited, It may enact laws
prescribing the manner in which the common
right of floatage shall be enjoyed. It

may determine what means shall be adopted,
and by what agency, to secure results
which, in its judgment, are the best and
fairest practical compromises of conflicting
interests, -- the best attainable good of
all concerned., * * * |n the exercise of its
legislative discretion, it may authorize
suitable means and instrumentalities to
secure this end to be provided and employed
by a private person or by a corporation,
and it may prescribe what these means and
instrumentalities may be -- as booms, dams,
piers, sluiceways -- and what use may be
made of them, and, in general, in whatl
manner the business shall be conducted,
1d., 7 N.W.2d at 348,
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Since one of the objects of regulation

is to secure the orderly use of public
waters, it is proper to ordain where, when,
and how the several uses of which the waters
are susceptible shall be enjoyed. For

example, . . . . [a] part of a navigable
body of water may be devoted to one public
use to the exclusion of others. 1d., 7
N.W.2d at 350.
220 Id.
221 gee, e.g., Colson v. Salzman, 272 Wis. 10, 76 N.W.2d
571 (1956).
222

In Cohn v. Wausau Boom Co., 47 Wis. 314, 322 (1879),
the court said:

It is settled in this state that a riparian
owner on navigable water may construct in front
of his land, in shoal water, proper wharves,
piers, and booms in aid of navigation, at his
peril of obstructing it, for enough to reach
actually navigable water. This is properly a
riparian right resting on title to the bank,
and not upon title to the soil under the water.
It is a private right, however, resting, in the
absence of prohibition, upon a passive or implied
license by the public; is subordinate to the
public use, and may be regulated or prohibited
by law.

See also Port of Portland v. Reeder, 203 Oreg. 369, 280
P.2d 324 (1955) and many cases cited therein. S. PLAGER
& F. MALONEY, CONTROLLING WATERFRONT DEVELOPMENT, Public
Administration Clearing Service, Univ. of Florida,
Studies in Public Administration No. 30 (1968).

223 Nelson v. DeLong, 213 Minn. 425, 7 N.W.2d 342 (1942).

2% gee cases cited in Appendix Note B, "Marinas."

225 Dpennis v. Tonka Bay, 64 F. Supp. 214, (D. Minn. 1946),
aff'd, 156 F.2d 672 (1946); Poneleit v. Dudas, 141 Conn.
413, 106 A.2d4 479 (1954).

226  poneleit v. Dudas, 141 Conn. 413, 106 A.2d 479, 481 (1954).

227 gee 1 R. ANDERSON, THE AMERICAN LAW OF ZONING §2.20 at 85
et. seg. (1968); and many cases therein. See also, id.
§2.23 at 101 et. seq.

228 g g., Pennsylvania Coal Co. v. Mahon, 260 U.S. 393

(1522)

ee, e
)
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Among such factors may be the highest and best use to
which the land can be put, the amount of financial
loss, the suitability of land for permitted uses, ad-
jacent uses, the path of development and the demand for
land. See 1 R. ANDERSON, THE AMERICAN LAW OF ZONING

§2.20 et. seg. at 85 et. seg. (1968).

See, e.g., Little Rock v. Hocott, 220 Ark. 421, 247

S.W.2d 1012 (1952); Corthouts v. Newington, 140 Conn.

284, 99 A.2d4 112 (1953); Hammond v. Carlyon, 96 So.

2d 219(Fla. 1957); Forde v. Miami Beach, 146 Fla. 676,

1l So. 24 642 (1941); Tews v. Woolhiser, 352 Ill. 212,

185 N.E. 827 (1933); Hamilton Co. v. Louisville & Jeffer-
son County P. & 2. Comm'n , 287 S.W.2d 434 (Ky. Ct. App.
1956); Baltimore v. Cohn, 204 Md. 523, 105 A.2d4 482 (1954);
Robyns v. Dearborn, 341 Mich. 495, 67 N.W.2d 718 (1954);
Grand Trunk Western R. v. Detroit, 326 Mich. 387, 40
N.W.2d 195 (1949); Oschin v. Redford, 315 Mich. 359,

24 N.W.2d 152 (1946); Pleasant Ridge v. Cooper, 267 Mich.
603, 255 N.W. 371 (1934); Morris County Land Imp. Co. V.
Parsippany-Troy Hills Tp., 40 N.J. 539, 193 A.2d 232 (1963);
Summers v. Glen Cove, 270 N.Y.S.2d 611, 217 N.E.2d 663
(1966) ; Hempstead v. Lynne, 32 Misc. 2d 312, 222 N.Y.S.2d
526, (Nassau County Sup. Ct. 1961); Brockman v.Morr, 112
Ohio App. 445, 168 N.E.2d 892 (1960).

See, e.g., Morris County Land Imp. Co. v. Parsippany-
Troy Hills Tp., 40 N.J. 539, 193 A.2d 232 (1963); Hem-
stead v. Lynne, 32 Misc. 2d 312, 222 N.Y.S.2d 526 (Nassau
County Sup. Ct. 1961).

See, e.g., Dooley v. Town Plan and Z. Comm'n , 151 Conn.
304, 197 A.2d 770 (1964); Morris County Land Imp. Co. V.
Parsippany-Troy Hills Tp., 40 N.J. 539, 193 A.2d 232
(1963).

See, e.g., Sanderson v. Willmar, ---Minn.---, 162 N.W.2d
494 (1968) (parking lot purposes); Morris County Land Imp.
Co. v. Parsippany-Troy Hills Tp., 40 N.J. 539, 193 A.2d
232 (1963) (flood storage and open space purposes) ;
Plainfield v. Middlesex, 69 N.J. Super. 136, 173 A.2d

785 (1961) (school, park or playground use); Vernon Park
Realty v. Mount Vernon, 307 N.Y. 493, 121 N.E.2d 517
(1954) (parking lot purposes); Greenhills Home Owners
Corp. v. Greenhills, 202 N.E.2d 192 (Ohio Ct. App. 1964),
rev'd, 5 Ohio St. 24 207, 215 N.E.2d 403 (1966), cert.
denied, 385 U.S. 836 (1967) (greenbelt and park purposes).
But see McCarthy v. Manhattan Beach, 257 P.2d 679 (Cal.

D. Ct. App. 1953), rev'd, 41 Cal. 2d 879, 264 P.2d 932
(1953), cert. denied, 348 U.S. 817 (1954) (zone for beach
recreation purposes upheld).
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These costs are generally in line with prices suggested

by several real estate brokers to the author. For
articles dealing with lakeshore land values, see generally
C. HUMPHRYS, C. SCHAFFER, F. SCHAFER, KENT COUNTY,
MICHIGAN LAKE PROPERTY VALUE STUDY, Department of Resource
Development, Agricultural Experiment Station, Michigan
State University (1967); David, The Exploding Demand for
Recreational Property, 45 L. ECON. 206 (1969); Comment,
Components of Rural Land Values in Northern Wisconsin,

40 L. ECON. 87 (1964).

See, e.g., Little Rock v. Hocott, 220 Ark. 421, 247 s.W.2d
1012 (1952) (Steep slopes); La Salle National Bank v.
Highland Park, 27 I1l. 24 350, 189 N.E.2d 302 (1963)
(flooding); Kracke v. Weinberg, 197 Md. 339, 79 A.2d 387
(1951) (flooding); Hempstead v. Lynne, 32 Misc. 24 312,
222 N.Y.S.2d 526 (Nassau County Sup. Ct. 1961) (Swampi-
ness); In Re Garbev, Inc., 385 Pa. 328, 122 A.2d 682
(1956) (flooding).

Consolidated Rock Products Co. v. Los Angeles, 57 Cal.
2d 515, 370 P.2d 34, appeal dismissed, 371 U.S. 36 (1962).

See Hodge v. Luckett, 357 S.W.2d 300 (Ky. Ct. App. 1962);
Filister v. Minneapolis, 270 Minn. 2d 53, 133 N.W.2d 500
(1964), cert. denied, 382 U.S. 14 (1965).

See cases cited in note 91, supra.

Muench v. Public Service Comm'n , 261 Wis. 492, 53 N.W.2d
514 (1952), aff'd on rehearing, 261 Wis. 515, 55 N.W.2d
40 (1952).

Id., 55 N.W.2d at 46,

Id., 53 N.W.2d at 524.

WIS. CONST. art. XI, §3.

273 Wis. 333, 77 N.W.2d4 699 (1956). However, these cases
did not resolve an attempt to expressly delegate power

to villages to regulate ground water extraction.

273 Wis. 341, 77 N.w.2d 703 (1956).

7 Wis. 2d@ 570, 97 N.W.2d 513 (1958).

Id., 97 N.W, at 516.

A requirement that county regulations be approved by
the state would likely supply the needed measure of super-
vision. See note 275, infra.
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246 WIS. STAT. §89.25 (1967) authorizes direct control of
access on designated rural portions of the state
trunk highway system. WIS. STAT. §84.30 (1967) author-
izes regulation of outdoor advertising along the inter-
state highway system; WIS. STAT. §84.103 (1967) authorizes
regulation of location, slope, height, size and setback
of structures along the Silent Cross Memorial Highway
and adjacent land. WIS. STAT. ch. 236 (1967) establishes
state level control of subdivisions. For a discussion
of the state-level platting law see Lathrop, Wisconsin's
1955 Platting Law, 1956 WIS. L. REV. 385.

2*7  adler v. Deegan, 251 N.Y. 467, 167 N.E. 705, 711 (1929).

2*®* See, e.g., CONN. GEN. STAT. REV. §§25-3 to 25-4g, and
25-7g to 25-7f (1958 and Supp. 1967); IOWA CODE ANN. §§

455.35, .37, .39 (Supp. 1969) WIS. STAT. 87.30 (1967).

249  Ch. 777, Minn. Acts of 1969, WIS. STAT. §§59.971, 144.26
(1967) .

250 See WISCONSIN DEPARTMENT OF RESOURCE DEVELOPMENT, THE
ECONOMIC IMPACT OF RECREATION, "Forward" (1965).

251 1d., See also note 141, supra.

252 gee, e.g9., Daiute, Methods for Determination of Demand

for Outdoor Recreation, 42 LAND ECONOMICS 326 (1966);
SECKLER, ON THE USES AND ABUSES OF ECONOMIC SCIENCE IN
EVALUATING OUTDOOR RECREATION, 42 LAND ECONOMICS 485
(1966); Thrice & Wood, Measurement of Recreation Benefits
34 LAND ECONOMICS 197 (1958). Wood Comment, The Distance=-
Traveled Technique for Measuring Value of Recreation Areas:
An Application, 37 LAND ECONOMICS 363 (1961).

253 THE OUTDOOR RECREATION PLAN, note 4, supra, at 38.

25% Many states prohibit, or severely restrict adoption of

local regulations. See note 286, infra.

235 Files of the WISCONSIN DIVISION OF CONSERVATION, Synopsis
of Local Boating Ordinances in Wisconsin (mimeo) uly,
1967). In July 1967, 108 village, town and city ordinances
were on file. The Synopsis is reproduced in Appendix Note
C.

256 A summary of ordinance provisions prepared by H. Hettrick.

See Appendix Note C.

237 WIS. STAT. §30.77(4) (1967).

258 Based upon examination of bill index, Wisconsin Legisla-

tive Reference Library, Madison, Wisconsin.
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This inventory is authorized by WIS. STAT. §23.09(7)
(m) (1967). Lake and stream classification reports
are due to be completed for all counties by 1971.
Interview with C. W. Threinen, Department of Natural
Resources, November, 1969.

Unfortunately, most surface water inventory reports
contain limited data concerning the type and intensity
of shoreland use. In addition, information is
generally lacking, except for lakes with more recent
hydrographic maps, concerning beach type, bottom

type, and distribution of aquatic weeds. This informa-
tion is needed for the purpose of designating water
skiing areas, swimming areas, fish spawning grounds,
etc.

These reports are being prepared as part of the lake

and stream classification authorized by WIS. STAT.
§23.06(7)(m) (1967). The plans are being prepared for
the Southeastern Wisconsin Regional Planning Commission
by the Department of Natural Resources, Division of Con-
servation. See for example, Lake Use Report No. FX-24
Potters Lake, Walworth County (1967).

WIS. STAT. §30.77(4) (1967) requires a filing of local
ordinances but does not reguire computation.

Distribution should be to state and local agencies of
all types which supply tourist information. These sheets
could also be distributed to boat dealers, boating clubs,
gas stations, motels, hotels, resorts, marinas, boat
liveries and all similar private and public facilities
which cater to tourists.

WIS. STAT, §30.77 (1967).

WIS. STAT. §30.69 (1967).

WIS. STAT. §30.70 (1967).

WIS. STAT. §30.65 (1967).

WIS. STAT. §30.66 (1967).

WIS. STAT. §30.68(7) (1967).

REPORT OF THE INTERIM BOATING COMMITTEE TO THE 1959
WISCONSIN LEGISLATURE, 34 (1959).

Jefferson County v. Timmel, 261 Wis. 39, 51 N.W.2d 518
(1952); La Crosse Rendering Works v, La Crosse, 231
Wis. 438, 285 N.W. 393 (1939); Fox v. Racine, 225 Wis.
542, 275 N.W. 513 (1937). See also Miller v. Fabius
Township Board, 366 Mich. 250, 114 N.W.2d 205 (1962).
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Presently, all such units must have adopted identical
regulations before regulations become effective. WIS.
STAT. §30.77(3) (1967).

WIS. STAT. §59.971(2) (a) (1967).
See discussion accompanying notes 236~245, supra

In Muench v. Public Service Comm'n , 261 Wjig. 492, 55
N.W.2d 40 (1952), the court invalidated the so-called
"county board law" which authorized counties to override
a disapproval by the Public Service Commission to issue
a dam permit on grounds of interference with public
rights in navigable waters. The court held that
protection of these rights was a matter of state-wide
concern which could not be delegated in this manner.
But, the court noted that WIS. STAT. §30.02(1)

does vest powers in counties and other
municipalities to establish shore and

dock or pier lines in navigable waters,
but a map showing the same must be filed
with, and approved by the Public Service
Commission before such lines are legally
effective. Thus, the paramount interest
of the state is safeguarded. Such a limited
delegation of power consistent with the trust
is very different in character from that
attempted by the 'county board law,' par-
ticularly inasmuch as the state retains
power to see that the trust is not violated.
(emphasis added). Id., 55 N.W.2d at 46.

See also State v. Public Service Commission, 275 Wis. 112,
81 N.wW.2d 71 (1957) in which the court upheld a statute
authorizing the City of Madison to develop parks by filling
of part of a lake bed. However, such filling was subject
to review by the Public Service Commission. This review
may have been important in preventing an unlawful dele-
gation of powers over waters held in trust for the public.

WIS. STAT. §30.74(2) (1967). See WIS. ADMIN. CODE, WCD 5,
§5.09 for rules concerning uniform aids to navigation.

Apparently, this is the case in California. See CAL.

HARB. & NAV. CODE §660(a) (West Supp. 1968), which requires
that local regulations be "submitted to the department
prior to adoption and at least 30 days prior to the effec-
tive date thereof."

See CONN.GEN. STAT. REV. §15-136(a)-(c) (1958), which
requires that town ordinances must be submitted to the
state for approval and if not disapproved within 60 days
they take effect (usually on the first day of April).
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The commission may "disapprove any ordinance or part
thereof which it finds to be arbitrary, unreasonable,
unnecessarily restrictive, inimical to uniformity or
inconsistent with the policy of this part." KAN. STAT.

ANN. §82a-815 (1964), requires that local units submit

regulations to a state agency for approval and, absent
such approval, the regulations shall have no force. Ch.
275, §15(b) & (c), [1960] Mass. Acts & Resolves 165-66,
provides that city and town regulations shall not be
valid unless approved by the state agency. N.Y. TOWN
LAW §130(17)(2) (McKinney Supp. 1969), provides that

before town ordinances take effect, they must have been

submitted to and approved in writing by the conservation
commissioner. VA. CODE ANN. §62.1-182 (1968), requires
state agency approval of city, county, or town ordinances
regulating the operation of vessels.

CONN. GEN. STAT. REV., ch. 268, §§15.136(a), (c), 15-138
(1958).

See WIS. STAT. §30.66(2) (a) (1967), which establishes an
eight miles per hour speed limit for the Brule river and
its tributaries in Douglas county.

WIS. STAT. §30.90 (1967).

The North Dakota boating law [N.D. CENT. CODE §§61-27-11
(1960) ] provides, in part:

61-27-11. Local regulation prohibited.—1. The provisions of this
chapter, and of other applicable laws of this state shall govern the oper-
ation, equipment, numbering and all othgr matters relating thereto
whenever any vessel shall be operated on the waters of this state, or
when any activity regulated by this chapter shall take place thereon;
but nothing in this chapter shall be construed to prevent the adoption
of any ordinance or local law relating to operation and equipment of
vessels the provisions of which are identical to the provisions of this
chapter, amendments thereto or regulations issued thereunder: Pro-
vided that such ordinances or local laws shall be operative only so long
as and to the extent that they continue to be identical to provisions of
this chapter, amendments thereto or regulations issued thereunder.

2. Any subdivision of this state may, at any time, but only after
public notice, make formal application to the department for special
rules and regulations with reference to the operation of vessels on any
waters within its territorial limits and shall set forth therein the rea-
sons which make such special rules or regulations necessary or appropri-
ate.

3. The department is hereby authorized to make special rules and
regulations with reference to the operation of vessels on any waters
within the territorial limits of any subdivision of this.state.

Similar provisions, which restrict or prohibit local
regulations except those identical to state level regula=-
tions, authorize local units to petition a state agency
to adopt special regulations for the local unit, and
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authorize the state agency to adopt such regulations,

are contained in the laws of at least eleven other

states. E.g., DEL. CODE ANN. tit. 23, 5§2126 (Supp.
1968) ; HAWAII REV. STAT. ANN. §266-15 (1968); IOWA

CODE ANN. §106.17 (Supp. 1969); NEB. REV. STAT. §81-815.15
(1962); NEV. REV. STAT. §§488-345 (1967); N.M. STAT. ANN.
§75-35-15 (1968); N.D. CENT. CODE §8§61-27-11 (1960);

R.I. GEN. LAWS ANN. §46-22-14 (Supp. 1968); S.C. CODE ANN.
§70.295.2 (1962); S.D. COMP. LAWS ANN. §42-8-62-64 (1967);
UTAH CODE ANN. §73-18-17 (1968); W. VA. CODE ANN. §20-7-
23 (Supp. 1969).

Each of the statutes cited in note 36, supra, also
authorizes such a petition.

MICH. STAT. ANN. §§18.1287 (12), (14), (16), & (17)
(Supp. 1969).

See Rules and Regulations, Ohio Department of Natural
Resources, Division of Watercraft.

WIS. STAT. §59.971(6) (1967).
See note 111, supra.
See ch. 1, [1967] Laws of Neb. 61.

Ch. 1, §3(2), [1967] Laws of Neb.

Id., §3(3).



-133-

SELECTED BIBLIOGRAPHY

The following books, reports, articles, and special materials

have been selected as particularly relevant from among many

consulted for this report. Most are cited in the report.

A’

BOOKS

R. M. Anderson, AMERICAN LAW OF ZONING (4 vols.) (Lawyers
Co-operative Publishing Company, Rochester, New York, 1968).

F. E. Cooper, STATE ADMINISTRATIVE LAW (2 vols.) (lst ed.
Bobbs-Merrill Company, Inc., New York, 1965).

M. A. Gabrielson, B. Spears, and B. W. Gabrielson, AQUATICS
HANDBOOK (Prentice-Hall, Inc., Englewood Cliffs, N. J.,
1960) .

G. T. Wilson, LAKE ZONING FOR RECREATION, Bull. 44 National

Institute of Park Executives (Institute of Park Executives,
1964) .

M. J. Norris, YOUR BOAT AND THE LAW, (Lawyers Co-operative
Publishing Co., 1965).

SPECIAL REPORTS

American Society of Planning Officials, WATER FRONTS:
PLANNING FOR RESORT AND RESIDENTIAL USES, Information
Report No. 118 (American Society of Planning Officials,
Chicago, I1l., 1959).

California Division of Small Craft Harbors, THE CALIFORNIA
BOATING PLAN (Sacramento, Calif., 1964).

Economic Research Service, U. S. Department of Agriculture
in cooperation with the Michigan Agricultural Experiment
Station, Michigan State University, AN ECONOMIC SURVEY OF
THE NORTHERN LAKE STATES REGION, Agricultural Economic
Report No. 108 (U. S. Government Printing Office, Washington,
D. C., 1967).

Governor's Committee on Water Safety, SAFER USE OF WATER
FOR RECREATION IN NORTH CAROLINA (Raleigh, North Carolina,
1967) . ‘

C. R. Humphrys, C. Schafer, R. Schafer, KENT COUNTY,
MICHIGAN LAKE PROPERTY VALUE STUDY (Department of Resource
Development, Agricultural Experiment Station, Michigan
State University, East Lansing, Michigan, 1967).




-134-

J. Kusler, ZONING FOR SHORELAND RESOURCE PROTECTION:
UUSES AND LIMITATIONS, Ph.D. Dissertation (Unpublished,
University of Wisconsin, January, 1970).

J. F. McCarthy, REGULATION OF PLEASURE BOATING AND AQUATIC
SPORTS, 1959 Legislative Problems: No. 4 (Bureau of
Public Administration, University of California, Berkeley,
1958).

ORRRC Study Report 4, SHORELINE RECREATION RESOURCES OF
THE UNITED STATES, A Report to the Outdoor Recreation
Resources Review Commission by the George Washington
University (U.S. Government Printing Office, Washington,
D. C., 1962).

Outboard Industry Associations, 1964 ENGINEERING MANUAL
OF RECOMMENDED PRACTICES (Outboard Boating Club of America,
Chicago, Illinois, 1963).

Outboard Motor Boating Club of America (miscellaneous
publications) HANDBOOK OF BOATING LAWS - NORTHEASTERN
STATES (1962); HANDBOOK OF BOATING LAWS - NORTH CENTRAL
STATES (1962); HANDBOOK OF BOATING LAWS - SOUTHERN STATES
(1963) (Chicago, Ill., 1962, 1963).

S. Plager and F. Maloney, CONTROLLING WATER FRONT DEVELOP-
MENT (Public Administration Clearing Service of the
University of Florida, Studies in Public Administration
No. 30, 1968).

REPORT OF THE INTERIM BOATING COMMITTEE TO THE 1959
WISCONSIN LEGISLATURE (Madison, Wis., 1959).

SMALL BOAT SAFETY, H. R. 15223, H. R. 16655, 90th Congress,
2nd Session, 1968.

STUDY OF RECREATIONAL BOATING SAFETY (3 parts) Hearings
before the Committee on Merchant Marine and Fisheries,

House of Representatives, 84th Congress, 2nd Session,
1956.

STUDY OF RECREATIONAL BOATING SAFETY, H.R. 378
85 Congress, lst Session 1967.

14

University of Minnesota, MINNESOTA'S LAKESHORE, Part I
(Minneapolis, Minn., 1970).

University of Wisconsin, Experiment Station, College
of Agriculture, CABIN RESORT INCOME IN NORTHERN WIS-
CONSIN, Bull. 576 (Madison, Wis., 1965).

U. S. Coast Guard, Treasury Department, RECREATIONAL
BOATING STATISTICS 1965 (U. S. Government Printing
Office, Washington, D. C. 1966).




-135-

J. S. Department of Interior, Bureau of Outdoor
Recreation, OUTDOOR RECREATION SPACE STANDARDS,

(U. S. Government Printing Office, Washington, D. C.,
1967) .

Wisconsin Conservation Department, WISCONSIN LAKES,
Pub. 218-64 (Madison, Wis., undated).

Wisconsin Department of Local Affairs and Development,
Bureau of Recreation, A PROGRAM FOR OUR RECREATION
WATERS (Madison, Wis., 1968).

Wisconsin Department of Natudral Resources, WISCONSIN
MOTORBOAT TRAILS, Publ. No. 119-67 (Madison, Wis.,
1967) .

Wisconsin Department of Natural Resourcés, WISCONSIN'S
OUTDOOR RECREATION PLAN (1968).

Wisconsin Department of Resource Development, THE

ECONOMIC IMPACT OF RECREATION (Madison, Wis., 1965).

Wisconsin Department of Resource Development, THE OUTDOOR
RECREATION PLAN (1966).

Wisconsin Department of Resource Development, PLEASURE
BOATING IN WISCONSIN (Madison, Wis., 1961).

Wisconsin Department of Resource Development, SMALL
CRAFT HARBORS (Madison, Wisconsin, 1965).

Wisconsin Department of Resource Development, WISCONSIN'S
LAKE SUPERIOR SHORELINE (Madison, Wis., 1964).

Wisconsin Department of Resource Development, WISCONSIN
AND THE VACATIONER (Madison, Wis., 1966).

MATERIALS PART OF A LARGER PUBLISHED WORK

W. Scott, WATER POLICY EVOLUTION IN WISCONSIN, 54
(Part A) WISCONSIN ACADEMY TRANSACTIONS (Madison,
Wis., 1965).

C. Threinen, An Analysis of Space Demands for Water and
Shore, Transactions of the Twenty-Ninth North American
Wildlife and Natural Resources Conference, March 9-11,
1964, at 353-372 (Wildlife Management Institute,
Washington 5, D. C., 1964).




~-136-

12 AMERICAN JURISPRUDENCE 2d series (a legal encyclopedia)
Boats and Boating, 385-473 (Lawyers Co-operative Publishing
Company, Rochester, N.Y. 1964).

Annot, ,Rights of Fishing, Boating, Bathing, or the
Like in Inland Lakes, 57 AMERICAN LAW REPORTS 2d series
569-596 (1958).

Annot,, Validity of Prohibition or Regulation of
Bathing, Swimming, Boating, Fishing, or the Like, to
Protect Public Water Supply, 56 AMERICAN LAW REPORTS
2d series 790-796 (1957).

PERIODICALS (Listed by Subject)

a. Boating Regulations

Cutler, Comment, Chaos or Uniformity in Boating
Regulations? The State as Trustee of Navigable
Waters, 1965 WISCONSIN LAW REVIEW 311-321.

Norris, The Land Lubber Takes to the Water, 37
TEMPLE LAW QUARTERLY 355-400 (1964).

Reis, Policy and Planning for Recreational Use of
Inland Waters, 40 TEMPLE LAW QUARTERLY 155 (1967).

Waite, Pleasure Boating in a Federal Union, 10
BUFFALO LAW REVIEW 427-447 (1961l).

Yancey, Liabilities of Pleasure Boat Operators
on Inland Navigable Waters, 15 FEDERATION OF
INSURANCE COUNSEL 83-95 (Summer Quarter 1965).

Comment, Admiralty Law and Pleasure Boating in
Nebraska, 45 NEBRASKA LAW REVIEW 572-584 (1966).

Note, The Regulation of Pennsylvania's Pleasure
Boating, 37 TEMPLE LAW QUARTERLY 496-505 (1964) .

Note, Admiralty-Rivers and Harbors Act of 1899-
Owners of Vessel Negligently Sunk in Navigable
Waters Liable for Cost of Removal, 41 TULANE LAW
REVIEW 459-464 (1967).

Case Comment, The Boating Boom: Admiralty Juris-
diction Inland, 23 WASHINGTON AND LEE LAW REVIEW
169-178 (1966).




-137-

Riparian and Public Rights

Johnson, Riparian and Public Rights to Lakes and
Streams 35 WASHINGTON LAW REVIEW 580-616 (1960).

Waite, The Dilemma of Water Recreation and a
Suggested Solution, 1958 WISCONSIN LAW REVIEW 542.

Waite, Public Rights to Use and Have Access to
Navigable Waters, 1958 WISCONSIN LAW REVIEW
335-375.

Note, Property-Riparian Rights-Construction of
Access Canal and Use Thereof Subject to Reasonable
lJse Rule, 46 JOURNAL OF URBAN LAW 687 (1969).

Note, The Tale of Two Lakes-~A New Chapter in
Washington Water Law, 43 WASHINGTON LAW REVIEW

47/5-483 (l3e7).

Note, The State v. The Riparian: A Problem of Water
Ulse Control, 1961 WASHINGTON UNIVERSITY LAW QUARTERLY
257-272 (1961).

Note, The Right of Access to Navigable Waters
by Riparian Owners, 3 WILLAMETTE LAW JOURNAL
63-66 (1963).

Note, Riparian Water Law-Lake Shore Developments
1966 WISCONSIN LAW REVIEW 172.

Note, Alteration of Beds of Public Lakes and the
Trust Doctrine, 5 WISCONSIN LAW REVIEW 34 (1928).

Special Subjects

Tarlock, Preservation of Scenic Rivers, 55 KENTUCKY
LAW JOURNAL 745-798 (1967).

Tippy, Preservation Values in River Basin Planning,
8 NATURAL RESOURCES JOURNAL 259-278 (1968).

Comment, Land-Use Regulation for the Protection of
Public Parks and Recreation Areas, 45 TEXAS LAW
REVIEW 96-131 (1966).

Comment, Role of Local Government in Water Law,
1959 WISCONSIN LAW REVIEW 117-41.




-138-

E. MISCELLANEQUS MATERIAL

Wisconsin Conservation Department, Madison, Wis.:

Inventory of Mapped Lakes (mimeo) (Dec. 1964).

Summary of the Waters Access Aid Program (mimeo)
(1966) .

Threinen, Fish Management Division, Some Spatial
Aspects of Aquatic Recreation (mimeo) Misc. Report
No. 6 (Dec. 1, 1961).

Lake Use Planning (mimeo) (1967).

Threinen & Poff, Notes On: Wisconsin Lakes
(mimeo) (1967) .

Outboard Boating Club of America, Chicago, Ill.:

1. Model State Boat Trailer Act.

2. Model State Boat Trailer Act.

3. Model State Boat Numbering Act.

4, Boater's Day in Court.

National Association of State Boating Law Administrators
and Advisory Panel of State Officials:

1. MODEL STATE BOATING ACT (1968).

2. Report of the Pollution Study Committee (1965).

PROCEEDINGS, THIRD NATIONAL CONFERENCE ON ACCESS TO
RECREATION WATERS, Co-sponsored by the Sport Fishing
Institute and the Outboard Boating Club of America
in Cooperation with the Tennessee Valley Authority
(1963).

PROCEEDINGS, FIFTH NATIONAL CONFERENCE ON ACCESS TO
RECREATIONAL WATERS, Co-sponsored by: Sport Fishing
Institute, Outboard Boating Club of America (1967).




-139-

APPENDIX NOTE A

WATER RECREATION SPACE DEMANDS

Estimates of space requirements of each recreation

use differ widely. The following summaries describe some

of the standards proposed or adopted by agencies:

(1)

(2)

DEPARTMENT OF INTERIOR, BUREAU OF OUTDOOR
RECREATION, OUTDOOR RECREATION SPACE STANDARDS,

24-36 (1967).

STATE OF WISCONSIN, DEPARTMENT OF RESOURCE
DEVELOPMENT, THE OUTDOOR RECREATION PLAN,
APPENDIX B, 151, 154, 158, 159, 160 (1966).
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DEPARTMENT OF INTERIOR, BUREAU OF OUTDOOR RECREATION,

OUTDOOR RECREATION SPACE' STANDARDS,

24-36 (1967)

BOATING, CANOEING, AIlD WATER SKIING

Reference Facility Standard
(115) Sacramento County boating 1 boat for every 30 persons.
Planning Commission
(12) Baltimore County, boating 1 ramp on 1-1/2 acres for every 125

Waterfront Recreation

Survey, p. 22

boat owners if boaters average 8
trips a year.

21,000 sq. ft. of parking space
per ramp, assuming a parking lot
capacity equal to maximum ramp
capacity.

(21) California Public
Qutdoor Recreation

Plan) VOlorII, Pe 8)+

trailered boats

1 launch facility per 160 surface
acres of boating water.

Parking space for 75 autos and
boat trailers for each launching
facility.

non=trailered boats

Mooring or slippage space for 100
boats at one time. These boats
need 160 acres of boating water.

Parking space to park 50 autos for
each 100 moored boats.

boat access unit

1 boat access unit capable of
launching one boat at one time,
serving 125 trailered boats or
storage facilities berthing, mooring
and the like for 100 non-trailered
boats. T5 boats will Jdperate from
one access unit on the season's peak
day and 50 boats on an optimum day.

Service radius of 25 miles for day~
use boaters; 75 to 175 miles for
weekend-users; 135 to 250 miles for
vacation boaters.

(23) Carbon County, Pa.
(Mauch Chunk Water-
shed), table 5

boating

5 acres for each 2000 people. Minimum
of 5 acres, Provide for 5 launching
ramps, boat storage and rentals.
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BOATING, CANCEING, AND WATER 3kIING

Reference

Facility

Standard

(31) Corps of Engineers,
Grand Chariton and
Iittle Chariton

boating and water
skiing

1 acre of water per boat, U4 people
per boat,.

Report, p. 1

boat ramp L0 boats per lane of launching
ramps. Parking area for 40 cars.
(32) Corps of FEngineers boat ramp Minimum of 1 ramp per project with

Manual, p. 3

5000 to 40,000 annuzal visitors;

or 1 per 40,000 annual visitors or

at any one area with 40 boat launchings
per peak-day; or the number of ramps
required to prevent not more than 1
hour's delay in launching.

(110) Placer County, Calif]
Recreation Com=
mission, pp. 7-9

boat launching
lane

5 acres of water surface per boat.
One lane per 25 boats.

Soil Conservation
Service, Recreation
Menmorandun=-3,
Supplement=3, p. 1

(119)

anchored fishing
boats

4 to T boats per acre of water area.

trolling fishery
boats

2 to 4 boats per acre of water area.

power and sail
boats

3 acres of water area per boat.*

water skiing

5 acres of water area per boat.*

* (these figures exclude the 300-foot
strip around the shores zoned against
these uses except at access points)

(106) Recreation and Open
Space in the
Onondaga-Syracuse

Area

boating

1/4 acre of water for every 1000
persons. Boating area located in
a county park that allows 12 acres
for every 1000 population.
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BOATING, CANCEING, AND WATER SKITIG

Reference

Facility

Standard

(134) Recreation in

Wisconsin, p. 48

trip canoeing

Average number of canoes a day is
6, with 2 men per canoe. Average
daily trip distance is 15 miles.

Streams must have an average flow
of 100 cubic feet a second in
order to be generally suitable for
canoeing.

(132) Outdecor Recreation boating Access to a lake of 100 acres or
Plan for the State more within 1/2 hour's drive of
of Vermont, p. 93 every family.

(10) Statewide Comprehen- | boating One launching ramp for each 150

sive Outdoor Recrea-
tion Plan for Arkansad

acres of water.

(88) National Recreation marinas The main difference in marina designs
and Park Association, will be governed by the size and
Bulletin no. Sk, design of boats using the area. The
Pp. 6-9 Outboard Boating Club of America

states that optimum size for marina
development ranges upward from 25
acres. Generally, the ideal land
area required for marinas is the
same as that for mooring boats or
1-1/4 times that size.

(16) BOR, Water-Oriented boating 1633 sq. ft. parking per car and

Outdoor Recreation;
Lake Erie, p. D=9

trailer including ramp facilities.
Turnover factor of 2. Three people
per car and boat.

(103) G. Nez, Urban Land,
P. 4

ma jor boating
activities

100 acres for every 50,000 population.
Tdeal size of 100 acres and over,

May be located within a district

park, regional park or reservation.

row boating and
canoeing

1l lake or lagoon for every 25,000
people. Ideal size of 20 acres of
water area. May be located in a
community park or special regional
reservations.
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BOATING, CANOEING, AND WATER SKIING

Reference

Facility

Stapdard

(97) Neveds Department of
Conservation and
Natural Resources

trailered boats

Average party of 3 persons. U0 units
accommodate 120 persons on one acre.
Turnover rate is one. One 12 ft, wide
ramp accommodates 40 boats per day.

moors or slips

Average party of 3 persons. UuLO
units accommodate 120 persons on
.5 acre.

(135) Comprehensive Plan
for Wisconsin, Out-
door Recreation,
‘pp. G-10, G-11

water skiing

One person per 1l3.3 acres of water,
Estimate 3 persons per.boat, 20

acres per boat may be adequate, but
4O acres per boat is more desirable.

boating

One person per 8 acres of water
surface, FEstimating 2.5 persons per
boat, or 20 acres per boat. Small
lakes with restricted motor sizes
could support more than one boat

per 20 acres.

canoeing

One person per l/h mile of stream.
Estimating 2 persons per canoe or
1/2 mile of stream per canoce. Larger
streams probably could handle one
canoe per 1/4 mile of stream or more.

(28) connecticut Depart-
ment of Agriculture
and Natural Resources,
p. k1

boating

Instant capacity of 1% of state
population at state or other public
boating access areas and on available
freshwater and saltwater bodies.

(45) Federal Power
Commission, p. 2

boat launch ramp

At least one ramp is provided for
federal power projects having 5000
to 40,000 annual visitors; or at any
one area with 40 boat launchings pro-
jected per peak-day. Ramps have an
optimum width of 12 ft. with the
vertical limits from the elevation of
the S-year flood frequency elevation
or 3 ft. above the normal operating
pool, whichever is higher, to at
least 4 ft. below the permanent pool.
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BOATING, CANCEING, AND WATER SKIING

Reference

Facility

Standard

Ramps generally service 160 surface
acres of water available for
boating. Each ramp has at least
one T5-foot vehicular turn-around.

(15) Bureau of Reclamation
p. 27

boat access

Two dual launching ramps per 40
boats, U0 boat trailers, auto
parking spaces and buffer strip.

(63) Louisiana Parks and
Recreation Commission

Pe 3.0.15

boat ramp

A voat ramp occupies one acre of
ground space and can accommodate
launching and retrieving of about
L0 boats per day per launching
lane, 60 cars with boat trailers
can be parked in area.

motor boat area

It takes 20 acres of water to
support one power boat. 13 boats

in the water would require 260 surface
acres of open water to support a
ramp. With 2.5 persons per boat,

an optimum day with 4O launchings
would produce 100 user days per ramp
or 100 user days per acre of land
and .385 user days per acre of water.
This amounts to .0l acre of land and
2.6 acres of water per user day.

canoe area

Estimating 2 persons per canoe per
1/2 mile of stream. ILarger streams
could probably handle one canoe per
1/4 mile of stream.

water skiing area

One ski boat regquires 40 acres of
water, therefore, 13 ski boats would
require 520 acres of water to support
one ski boat ramp., With an average
of three persons per ski boat, a
ramp would produce 120 activity days
during an optimum day use, or 120
user days per acre of land and .23
user days per acre of water. This
amounts to .0083 acres of land and
4,33 acres of water per user day.
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FISHIING

Facility

Standard

(31)*Corps of Engineers
Report on Grand
Chariton and Little
Chariton Rivers

boat fishing

2.5 persons per boat and boutb

trailer. .1 acre of water surface
for every 50 fisherman. 1 lb, of
fish per fisherman day. Fish

production should be 50 lbs. an
acre each year.

{110)

Placer County, Calif.
Recreation Commission
pp. 1-9

stream fishing

1l mile of stream for every 10
persons.

(127) Tennessee State fishing Public fishing access area of 10
Pldnning Commission, to 40 acres averaging at least
Part II, Vol, II, 15 acres with 750 feet of water
p. 24 frontage. One per 300 acres of
water surface.
(134) Wisconsin Department | fishing Nationwide average in 1958 of fish

of Resource Develop=-
ment, p. 4l

caught was 2.2 lbs. per day.

(108)

ORRRC Report No. T,
Pp. 78) 83; 8L

fresh water fishing

Location should be within 60 to
69 miles or 2 hour's drive from
urban coastal areas.

Average catch in 1960 was 1 1b. of

fish per angler per day from inland
waters.

(118)

*(See footnote on page

one)

Soil Conservation
Service, Book of
Recreation Resources,

pp. 1, 6

fishing

Minimum of 3 surface acres per lake.
Take should be located within an
hour's drive or approximately SO
miles of & city of 20,000 persons

or the equivalent in smaller communi-
ties, and should be within 5 to 10
miles of a good highway with an
all-weather road to property.

fishing in anchored
boats

4 to 7 boats per acre.

fishing in trolling
boats

2 to L boats per acre.
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FISHING

Facility

Standard

(16) BOR, Water-Oriented
Outdoor Recreation:
Lnke Erie Basin,

p. D=9

fishing

1633 sq. ft. of parking area per
car and trailer including ramp
facilities. Turnover factor of
1.5. An average of 2 persons per
car and boat.

(103) G. Nez, Urban Land,
pe b

fishing, rowing, and

canoeing

1 lake or lagoon for every 25,000
people.

(135) Comprehensive Plan
for Wisconsgin, Out=-
door Recreation,

p. G-10, G-11

fishing area

One person per 3.6 acres of surface
water., ULstimating 2.2 persons per
boat and 8 acres per boat,

stream fishing

One fisherman per mile of stream.

river fishing

One fisherman per 1/h mile,
approximately 3 acres per fisherman.

(63) Louisiana Parks and
Recreation Commission,
p. 3.0.16

boat fikhing

A fishing boat requires 8 acres

of water. 13 fishing boats
require 104 acres of water to
support one boat ramp. An average
of 2.2 persons per boat would
produce 88 optimum user days per
40 fishing boats during one day,
or 88 persons per acre of land and
BU6 user days per acre of water.
This would be .011lhk acres of land
and 1,182 acres of water per user
day.

(28) Connecticut Department
of Agriculture and
Natural Resources,
p. L1

fishing

30

Instant capacity of 5% of state
population at state or other public
fishing areas.
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SWIMMING

Facility

Standard

(21)*California Publie
Qutdoor Recreation
Plan, Part II,
pp. 48, 8h

neighborhood pool

One pool for each 3200 people. Pool
with 1800 sq. ft. of waler surface
serves 150 persons at a time.

community pool

One pool for each 25,000 people.
Pool with L4500 sq. ft. of water
surface serves 150 persons at a time.

shoreline--ocean,
lake, reservoir, or
stream

25 effective feet of shoreline for
each 1000 population, accommodates
150 persons per day, and 50 persons
at one time. 25 effective feet
include:

a) 5000 sq. ft. for sunbathing.

b) 2500 sq. ft. for buffer and
picnic area.

c) 1000 sq. ft. for water area
for swimming.

An effective foot consists of one
lineal foot of shore with 100 foot-
wide band of water suitable for
swimming; 200 foot-wide strip of
beach for sunbathing; 100 foot-wide
buffer zone for utilities and
picnicking.

(69) Meyer and Brightbill, | pool Minimum of 27 sq. ft. of water
Community Recreation, surface for each swimmer with a
p. 4Ok ratio of 2 square fiet of deck area
per square foot of water area.
Total number of pools should serve
between 3 to 5% of the total popu-
lation at one time.
(126) Municipal and County | pool 20 sq. ft. of pool and deck area for

Recreation in
Tennessee, p. 41

*(See footnote on page
one)

each 10,000 people in major metro-
politan areas.
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SWIMMING

Facility

Standard

One pool for each 10,000 people in
major metropolitan areas with over
10,000 population., One pool for
cach 7500 people in cities with
between 10,000 and 35,000 popu-
lation. One pool for each 5000

to 7500 people in cities with 5000
to 10,000 population.

(22) California Committee
on Planning for
Recreation Park Areas
and Facilities, p. 57

regulation pool

A pool in a community recreation park
adjoining a junior or senior high
school requires:

a) 1/2 acre site in a coastal and
nmountain region.

b) 1 acre site in a valley or
desert region.

A pool located in a separate community
recreation park requires:

a) 1 acre site in a coastal and
mountain region.

b) 2 acre sites in a valley or
desert region.

Space surrounding a pool must be
larger in a valley and desert region
to accommodate users who remain
there several hours for sunbathing
and general relaxation.

(11) Athletic Institute,
pp. 102-113

pool

32

A minimum of 27 sq. ft. of water
per swimmer for recreational swim-
ming; 45 sq. ft. per person for
teaching purposes.

Amount of water area per bather
depends on size and shape of pool,
ages of the bathers, width of deck
and extent of sunning area, and
nature of activity in which
participants are engaged.
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SWIMMING
Referznce Facility Stardard

(50) Gabrielsen and Miles, | pool {15 sq. ft. of water surface for
Sports and Recreation each bather; 30 sqg. ft. of water
Facilities for School surface for each swimmer. A
and Community, p. 177 bather is a person who does not

go into water over 5 feet in
depth.

Deck area should always equal or
exceed square footage of water
area since not more than 1/4 of
the swimmers will'be in the water
at any one time.

For cities under 30,000 in popu-
lation, the maximum daily attendance
expected at pools is 5% to 10% of
total population.

(86) National Recreation pool 8000 to 5250 sq. ft. of water
and Park Association, surface per pool. There should be
Bulletin No. 50, from 2 to 3-1/2 times more paved
p. 38 deck surface than water.

(128) Texas Comprehensive pool 30 sq. ft. of water for each swimmer

Qutdoor Recreation in the water. 2 to 1 proportion of
Plan, Vol. 5, deck area to water area.
Section 1h.h
beaches 150 sq. ft. of water for each
swimmer in the water, 300 sq. ft.
of land for each swimmer not in
the water.

(43) FHA Bulletin: Facts pool Minimum of 20 sq. ft. of combined
and Suggestions on pool and deck area for each person
Swimming Facilities, using the pool. Standard recom-
pp. 1-6 mended by The National Swimming

Institute.
(30) Corps of Engineers, beach 50 sq. ft. a person

Delaware River Basin

Report, p. W-33

33




Referznce

~150-

SWIMMING

Facllity

Stardard

(119) Soil Conservation beach 100 to 200 sq. ft. of swimmble
Service, Recreation water per swimmer. 50 to 100
Memorandum-3, p. 3 sq. ft. of beach per swimmer.

Between 15% to 30% of swimmers
are in the water at one time.

(87) National Recreation beach Most of the time there are more

and Park Association, persons on the beach sunning than

Bull. no. 51, pp. 6-8 in the water. Since the amount of
usable water space per person
ranges from 50 to 100 sq. ft. the
available site will determine the
capacity of a particular bathing
beach.,

(16) BOR, Water-Oriented beach 75 sq. ft. of beach per person.

Outdoor Recreation:
Lake Erie Basin,
p. D-9

Turnover factor is 1l.5.

(132) Cutdoor Recreation
Plan for the State of

Vermont, p. 93

public beaches or
pools

Enough public beaches or pools to
serve one tenth of the population
at any one time. 2 linear feet

of beach per user. Public swimming
to be available within 10 miles of
every family.

(99) The Comprehensive
Outdoor Recreation
Plan for New Jersey,

p. 9

swimming and boating
areas

1.25 acres for each 1000 population.

(45) Pederal Power Commissim;
pPe 3

beach and swimming
areas

Beach and swimming areas usually
have a minimum shoreline length of
100 feet and a sand bottom. Larger
areas have about one foot of shore-
line and a strip of beach extending
200 feet from the edge of the water
for each five swimmers per day.

Two single bath-change houses

(or one house partitioned for men
and women) are usually provided at
each swimming area that attracts

50 or more peak-day swimmers.




Reference

-151-

SWIMMING

Facilivy

Standard

(135) Comprehensive Plan
for Wisconsin, Out-
door Recreation,

p. G-8

beach, rural area

3 supporting areas for each acre

of beach. The acre of beach
accommodates 185 swimmers, over 12
years old, at any given time. This
provides 200 sq. ft. of beach per
swimner. With an average daily
turnover of 3, the acre of beach
and its 3 supporting acres accom-
modate 555 swimmers per day.

beach, urban area

L4 supporting acres for each acre
of beach. The acre of beach
accommodates 370 swimmers at a
time. This provides 100 sq. ft,
of beach per swimmer. With an
average daily turnover rate of
3, the beach area accommodates
1110 swimmers per day.

(lS) Bureau of Reclamation, |beach One unit consists of 4O ft. of
p. 27 shoreline extending back approxi-
mately 550 ft. with space for
related activities, parking and
buffer strip.
(63) Louisiana Parks and beach A shoreline swimming unit should

Recreation Commission,
Pe 3.0.14

35

have a length of 600 ft. and a
width of 665 ft. (565 ft. of width
is land and 100 ft. is water).
Maximum shoreline length should
not exceed 3600 ft.

A minimum unit of 9.2 acres (1.4
acres of water and 7.8 acres of
land) has a 200 foot wide beach

or play area and a 100 foot wide
buffer zone for installation of
utilities, tables, etc. The balance,
265 ft., accommodates 300 cars at

a time. Minimum facilities are

a change house, and sanitary
facilities.,

At any one time an optimum capacity
of 1200 persons may use the minimum
shoreline facility. A turnover
rate of 3 is expected. This allows
3600 persons to use the area on

an average summer Sunday or

L4L61.5 user days per
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SWIMMING

Facility

tardard

acre of land and 2571 uscr days
per acre of water. This would be
.0022 acres of land and .,000k
acres of water per user day or
110 square feet per person per
user day.

pool

A minimum pool unit is one acre.
It has space for a pool 75 ft.
by 36 ft. or 2700 sq. ft.
Facilities include bath house,
filters, safety and sanitary
equipment, and parking space for
90 autos.

The pool provides space for 203
persons at one time with a turnover
rate of 3; daily capacity would be
609 persons. This amounts to

.0002 acres per person or .4 sq.
ft. of water per person per user
day.

(97) Nevada Department of
Conservation and
Natural Resources

shoreline

Average party is L4 persons, with
20 parties per acre. 40 persons
are accommodated on .5 acre.
One linear foot of shoreline per
swimmer. Turnover rate is 2.

neighborhood pool

60 persons are accommodated on
.5 acre.

community pool

150 persons are accommodated on
2.5 acres.,

(28) Connecticut Department
of Agriculture and
Natural Resources,

p. 41

swimming

Instant capacity of 3% of state
population at state saltwater
facilities and 3% at state fresh-
water facilities.
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STATE OF WISCONSIN, DEPARTMENT OF RESOURCE DEVELOPMENT,

THE OUTDOOR RECREATION PLAN, APPENDIX B, 151, 154, 158,
159, 160 (1966)
APPENDIX B
STANDARDS OF OTHER AGENCIES
BOATING
Witer area per person or per boat Agency

20 acres (less than) per boat

970 sg. ft. per boat (slip mooring)

80 ft. radius (sailboat anchorage)

200 ft. separation around each
boat or swimmer (5 mph boat speed)

150 feet - minimum turning radii

(powered boats)

one and one-half acres - 360
degree turning radii (high
powered boat)

1.6 acres per non-trailered
boat (for one access unit handl-
ing 100 non-trailered boats)

20 mph - 67 ft to stop
LO mph - 193 ft to stop
60 mph - 432 ft to stop

5' x 20' (parking requirement
for average small boat)

6 x depth of anchor line
(anchored boat swing circle =
approx width of aver lake
shore lot)

peak activity period is 10% of
the boats present

(4 persons per boat = turnover
factor 2 to 3)

Wisconsin Conservation Department

C. W. Threinen, "Summary and Analysis

of Observations on Boating" - 1961.

Wisconsin Department of Resource
Development, "Waterfront Renewal
Technical Supplement,'" p. 28.

Wisconsin Conservation Department,
C. W, Threinen, "Supply and Demand
Surface Water Resources for South-
east Wisconsin."

Wisconsin Conservation Department,

C. W. Threinen, Administration Memo
#473 - 1963."

Wisconsin Conservation Department,
"Surface Water Resources of Kenosha
County" - 1961, p. 27.

WCD, "Surface Water Resources of

Washington County - 1963," p. Sh.

California Public¢ Outdoor Rec Plan,
Part I.

WCD, Threinen, "An Analysis of
Space Demands for Water and Shore,
196)-6," ppo 358 - 360.

" " " " " n

State of Illinois, Dept. of Cons.,

Div. of Rec. Planning, Springfield, Ill.
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FISHING

Water area per person or per bdboat

one boat pexr eight acres WCD, Threinen, "An Analysis of Space
Demands for Water and Shore," 196k,

one person per 3.6 acres

75' distance and an area of .4
acres (casting)
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SWIMMING

Beach Area Per Person

290.4 sq. ft. (area needed for
development only-based on max.
use)

335 s8q. ft.

20 sq. ft. (plus 9 sq. ft. of
boardwalk per person)¥

71 sq. ft.*
T75-100 sq. ft.%
T5 sq. ft.*

200 8q. ft.*

100 8q. ft.*

150 sq. ft.*

100 sq. ft.*

100 sq. ft.*

100 sq. ft.

Turnover rate

Three times per day

enc

National Park Service - in connec-
tion with work on the Delaware
River Comprehensive Study - (for
large reservoirs).

Indiana - Recreation Report

New York City Parks Dept. (Used in

test formulas for determining present

beach capacity of Coney Island,

Manhattan and Rockaway Beaches), 1962.

Cleveland and Cuyahoga County,
1962 (present use of beaches).
(Figures Used for planning purposes).

U. S. Army Corps of Engineers

San Diego City Planning Commission
(Mission Bay Project), 1958,

Los Angeles City Planning Dept.
(Master Plan of Shoreline Develop=-
ment) > 1955 .

Shoreline Development Plan,
Oakland, 1951.

Baltimore County Recreation Plan,
1960

California Outdoor Recreation Plan,
1960.

ORCC report (1963) WCD, Threinen,
"An Analysis of Space Demands for
Water and Shore,” p. 356.

California Public Outdoor Recrea-
tion Plan, Part II.

#"Waterfront Renewal," technical supplement, Wisconsin Department of

Resource Development, p. 3k4.
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SWIMMING

Beach or Water Area Per Person

150 sq. ft. beach (25 sq. ft.
water in pool) 10 acre min. pool
or beach site.®

12 sq. ft. of water per user%

15 s8q. ft. of water per user®

(3 acre minimum site for pool)*

100 to 200 sq. ft. of swimmable
water per swimmer

50 to 100 sq. ft. beach per
swimmer

(swimmers in water 15% to 30%; on
beach - 70% to 85%)

(6 persons per foot or 60 persons

per 10 feet of shoreline - turn
over rate of 3)

*Park Maintenance, February, 1961

enc

Westchester County Planning Dept.,
(from "Recreation Facilities
in Westchester," 1956.)

Federal Security Agency, (From
"Planning for Recreation Areas and
Facilities in Small Towns or Cities,"
1955)

National Recreation Ass'n., (From
"Know Your Community," 1955 and
other publications)

Baltimore County Board of Recrea-
tion (From "Recreation Survey
Report,”" 1953.)

SCS, U. S. Dept. of Agriculture,
Madison (1965 workshop, handout
material)

California Outdoor Recreation
Plan, 1960,
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WATER SKIING

Water areas per person or per boat

13.3 acres per person

20 to 40 acres per boat

(peak activity period is 10% of
those waterskiing)

90 feet (total length of ski rig -
75' for rope)

enc

WCD, Threinen, '"Supply and Demand,
Surface Water Resources," p. 35.

" " \ " "

WCD, Threinen, "An Analysis of
Space Demands for Water and Shore,"
1964, p. 358.
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APPENDIX NOTE B
LIST OF SELECTED CASES

The following selected cases dealing with regulations

for surface water uses or water-related uses have been

assembled according to subject:

Ambiguity

Boat

People v. Cummings, 36 Misc. 24 800, 233 N.Y.2d
724, 726 (1962) (the court noted that language

that required operation "at such rate of speed as
not to unreasonably interfere . . . or unreasonably
endanger " established a standard of ordinary
care) .

People v. Bogner, 20 Misc. 2d 465, 189 N.Y.S.2d

777 (1959) (invalidated navigation statute as uncon-
stitutional for lack of definiteness and certainty
in failing to provide a reasonably definite standard
of conduct).

Houses

Miami v. du Pont, 181 So. 24 599 (Fla. D. Ct. App.
1966) (invalidated, as applied to plaintiff's pro-
pertv, an inflexible zoning ordinance provision
restricting maximum boathouse size on residential
property) .

Delegation of Power to Agency

State v. Cale, 19 N.J. Super. 397, 88 A.2d 529
(1952) (held that penal statute authorizing the
Board of Commerce and Navigation to establish rules
does not, standing alone, reguire compliance with
statute) .

State v. Pairan, 80 Ohio L. Abs. 484, 159 N.E.2d

829 (1958) (held that statute authorizing Division of
Parks to establish watercraft rules set no standards
and was an unconstitutional delegation of power).
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Docking & Wharves

Nelson v. De Long, 213 Minn. 425, 7 N.W.2d 342 (1942)
(upheld a municipal regulation which required
the docking of boats on a lake at a public dock).

Fill

Hixon v. Public Service Commisgsion, 32 Wis. 2d 608,
146 N.wW.2d 577 (1966) (upheld the denial of a permit
to place fill in a lake).

Houseboats

Harris v. State, 207 Okla. 589, 251 P.2d 799 (1952)
(upheld injunction against operation of houseboat

on state owned lake without a permit and in violation
of the rules and regulations of the Planning and
Resources Board).

Port of Portland v. Reeder, 203 Oreg. 369, 280 P.2d
324 (1955) (upheld an ordinance regquiring removal
of houseboats and moorage facilities, but held that
owners were entitled, under a special statute, to
reasonable compensation for cost of removal).

Jurisdiction

State v. Brennan, 3 Conn. Cir. 413, 216 A.24d 294

(1965) (held that town had no authority to regulate
hunting on navigable waters where regulation conflicted
with state statute regulating hunting).

State v, Zetterberg, 109 N,.H. 126, 224 A.2d 188
(1968) (court held that town had power to regulate
surfing areas in the Atlantic ocean because the state
had full power to control the area and this power

had been sufficientlyv delegated to the town by a
generalized grant of power).

Shreveport v. Case, 198 La. 702, 4 So. 2d 801 (1941)
(held that ordinance prohibiting operation of motors
without a muffler was ultra vires since municipality
could regulate lake use only to control pollution).

Rose v. Board of 2Appeals of Wrentham, 352 Mass. 301,
225 N.E.2d 63 (1967) (held that town had jurisdiction
over Great Pond).
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Wynn v. Margate City, 9 N.J. Misc. 1324, 157 A.
565 (1931) (zoning ordinance applies to land under
water) .

Rye v. Boardman, 11 Misc. 2d 293, 171 N.Y.S.2d

885 (Westchester County Sup. Ct. 1958) (held that
where zoning map fixed district boundary at shore
line, land under water was not zoned and no permit
was required for use of systems of floats and piles
for mooring hoats).

People v. Bianchi, 3 Misc. 2d 696, 155 N.Y.S.2d

703 (Nassau County D. Ct. 1956) (upheld town ordinance
against attack that navigable tide waters were within
the exclusive jurisdiction of the Federal government).

People v. Hart, 206 Misc. 490, 133 N.Y.S.2d 98

(Wayne County- Ct. 1954) (held that court did not have
jurisdiction under the Navigation Law where offense
occurred on Lake Ontario, an international water,

and the Navigation Law applied only to inland
waters) .

Licensinc or Fees

Witke v. State Conservation Commission, 244 Iowa
261, 56 N.W.2d 582 (1953) (invalidated statute
requiring fees for operation of concessions on
state waters as depriving citizens of property).

State v. Akron, 173 Ohio St. 189, 181 N.E.2d 26
(1962) , appeal dismissed 371 U.S. 35 (1962) (upheld
section of Watercraft Act which prohibited political
subdivisions of State from imposing license fees or
other charges for privilege of operating watercraft).

Brielle v. Zeigler, 73 N.J. Super. 352, 179 A.2d
789 (1892) (held that fee for a municipal license
to operate a boat for hire was unreasonable).

Brooklyn Center v. Rippen, 255 Minn. 334, 96 N.W.2d
585 (1959) (held that village could not license boats
since the village had no express or implied powers

to do so).

Stamford v. Ballard, 162 Tex. 22, 344 S.W.2d 861
(1961) (upheld inspection fee for rental boats as
not in conflict with statute providing for the
numbering and registration of boats).
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Madison v. Tolzmann, 7 Wis. 2d 570, 97 N.w.2d 513
(1959) (held that municipality had no power either
under broad enabling statutes or home rule powers to
impose a license fee on boats).

Limitations on Motor Use

Shreveport v. Wilkinson, 182 La. 783, 162 So. 621

(1935) (upheld ordinance restricting use of out-

board motors at night to control pollution but held
enforcement against the plaintiff who owned a recreation
home on an island was unconstitutional).

Springfield v. Mecum, 320 S.W.2d 742 (Mo. 1959)
(upheld a maximum 6 hp. classification for an
intensely used reservoir).

Long v. Division of Watercraft, Dept. of Nat. Res.,

118 Ohio App. 369, 195 N.E.2d 128 (1963) (upheld
a maximum 6 horsepower limitation).

Marinas, boat liveries, boat yards

Dennis v. Tonka Bay, 64 F. Supp. 214 (D. Minn,.

1946), aff'd, 156 F.2d 672 (1946) (upheld a zoning
ordinance which restricted a shoreland site to
residential uses in spite of claims that the ordinance
rendered the property less valuable for residential
use than for boat livery use and that the property
had a different character because of the riparian
rights involved).

Poneleit v. Dudas, 141 Conn. 413, 106 A.2d4 479
(1954) (upheld provisions of zoning ordinance which
provided that filled in lands were to bear zoning
classification of adjacent zoned land, residential
classification, in spite of claims of riparian
owner who wished to use property as a boat livery
that the residential classification deprived him of
his riparian rights).

Milling v. Berg, 104 So. 24 658 (Fla. D. Ct. App.
1958) (boatvard held to be a valid nonconforming use).

Crawford v. Building Inspector, --- Mass. =---,

248 N.E.2d 488 (1969) (held that construction of

pier designed to attract and accommodate boating
public, on water side of a nonconforming hotel where
no pier had been previously located, constituted
construction of commercial structure in contravention
of zoning bylaws).
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Brady v. Board of Appeals, 248 Mass. 515, 204 N.E.2d
513 (1965) (held that a non-conforming use consisting
of four or five boats and a pier at time of adoption
of zoning bylaw had been unlawfully expanded [i.e.,
changed in character and areal] to include a large
lighter, a barge used as dock facility, two more
piers, a repair service, a gasoline pump, a marine
crane, a marine railway, and a house for business
invitees to enjoy refreshments and meals).

Todd v. Board of Appeals, 337 Mass. 162, 148 N.E.2d

380 (1958) (held that use of premises for boat rentals,
sales, and service of boats and motors and fishing
equipment could not be authorized by a permit from

a zoning board of appeals under a bylaw providing

that in a residential district no premises should

be used for such purposes except for boat building

and storage).

Maki v. Yarmouth, 340 Mass. 207, 163 N.E.2d 633

(1960) (held that variance to individual for use of
property as a boat livery was no longer in force after
conveyance of property).

Skipjack Cove Marina, Inc. v. County Commissioners,
252 Md. 349, 250 A.2d 260 (1969) (held that refusal
of board of zoning appeals to modify conditions on
which special exception for use of property for a
marina was predicated was not arbitrary, capricious,
or unreasonable) .

Board of County Commissioners v. Snyder, 186 Md.

342, 46 A.2d 689 (1946) (upheld a residential and
farming classification for a section of river shoreland
where appellants sought to construct a showroom,
office, lounge, and storeroom for sale of factory-
built motorboats).

Penning v. Ownens, 340 Mich. 355, 65 N.W.2d 831
(1954) (held that rezoning of lakeshore area so as

to create a two lot commercial district in which a
boat livery was permissible was arbitrary and
unreasonable in that the two lot area was almost
entirely surrounded by a residential area and was

not in keeping with zoning plan which anticipated
gradual elimination of non-conforming commercial uses
in the area).

Noise Control

Steudel v. Troberg, 76 Ohio App. 136, 63 N.E.2d
241 (1945) (court refused to impute noise of motor-
boats using boat rental to rental activity itself).
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Operation Near a Dam

Lovern v. Brown, 390 S.W.2d 448 (Ky. Ct. App. 1965)
(upheld regulation that no vessel was to operate,
moor or to be used within 100 feet of designated dam
generator exhaust chutes).

Posting of Lookout

Parkor v. Price, 241 Ark. 940, 411 S.wW.2d 12

(1967) (held that statute requiring posted lookout
on a boat towing water skier is not invalid on the
basis that Congress has preempted the field of navi-
gation in navigable waters).

Speed Restrictions

Dickey v. Thornburgh, 187 P.2d 132 (Cal. D. Ct.
App. 1947) (upheld 12 m.p.h. speed limit for night
boating).

Surfing

State v. Zetterberg, 109 N.H. 126, 224 A.2d 188
(1968) (upheld a town ordinance which designated an
area and specified hours for use of surfboards).

Water Skiing

Miller v. Fabius Township Board, 366 Mich. 250,

114 N.W.2d 205 (1962) {(upheld an ordinance limiting
hours of water skiing against an attack that a state
statute which also restricted water skiing preempted
the field).



-164-

APPENDIX NOTE C

WISCONSIN WATERCRAFT STATUTES
AND ADMINISTRATIVE REGULATIONS

(1) WISCONSIN BOAT SAFETY AND REGISTRATION LAWS OF 1968.

(2) WISCONSIN ADMINISTRATIVE CODE, WCD 5, Boat Regulations
and Registration, 1968.

(3) WISCONSIN ADMINISTRATIVE CODE, H80, Boat and On-Shore
Sewage Facilities, 1966.
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REGULATION OF BOATING

30.50 Definitions. In ss. 30.50 to 30.80:

(1) “Boat” means every description of
watercraft, other than a seaplane on the
water, used or capable of being used as a
means of transportation on water.

(2) “Motorboat” means any boat propelled
by machinery, whether or not such machin-
ery is the principal source of propulsion, but
does not include a boat which has a valid ma-
rine document issued by the bureau of cus-
toms of the U. S. government or any federal
agency successor thereto.

(3) “Owner” means the person who has
lawful possession of a boat by virtue of legal
title or equitable interest therein which en-
titles him to such possession,

(4) “Waters of this  state” means any
waters within the territorial limits of this
state, including the Wisconsin portion of
boundary waters.

(5) “Operate” when used with reference to
a motorboat or boat means to navigate,
steer, sail, row or otherwise to move or ex-
ercise physical control over the movement of
such motorboat or boat.

(6) “Commission” means the state conser-
vation commission, acting directly or through
its duly authorized officers or agents.

30.501 Capacity plates on boats. (1)
Every vessel less than 26 feet in length de-
signed to carry 2 or more persons and to be
propelled by machinery as its principal source
of power or designed to be propelled by oars
shall, if manufactured or offered for sale in
this state, have affixed permanently thereto
by the manufacturer a capacity plate as re-
quired by this section. As used in this sec-
tion “manufacture” means to construct or
assemble a vessel or alter a vessel so as to
change its weight capacity.

(2) A capacity plate shall bear the follow-
ing information permanently marked thereon
so as to be clearly visible and legible from
the position designed or normally intended
to be occupied by the operator of the vessel
when under way:

(a) For all vessels designed for or repre-
sented by the manufacturer as being suitable
for use with outboard motor:
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1. The total weight of persons, motor, gear
and other articles placed aboard which the
vessel is capable of carrying with safety
under normal conditions.

2. The recommended number of persons
commensurate with the weight capacity of
the vessel and the presumed weight in pounds
of each such person. In no instance shall such
presumed weight per person be less than 150
pounds.

3. Clear notice that the information ap-
pearing on the capacity plate is applicable
under normal conditions and that the weight
of the outboard motor and associated equip-
ment is considered to be part of total weight
capacity.

4. The maximum horsepower of the motor
the vessel is designed or intended to accom-
modate.

(b) For all other vessels to which this
section applies:

1. The total weight of persons, gear and
other articles placed aboard which the vessel
is capable of carrying with safety under
normal conditions.

2. The recommended number of persons
commensurate with the weight capacity of
the vessel and the presumed weight in pounds
of each such person. In no instance shall such
presumed weight per®*person be less than 150
pounds.

3. Clear notice that the information ap-
pearing on the capacity plate is applicable
under normal conditions.

(3) The information relating to maximum
capacity required to appear on capacity plates
by sub. (2) shall be determined in accordance
with such methods and formulas as are pre-
scribed by rule adopted by the conservation
department. In prescribing such methods and
formulas, the conservation department shall
be guided by and give due regard to the
necessity for uniformity in methods and. for-
mulas lawful for use in determining small
vessel capacity in the several states and to
any methods and formulas which may be
recognized or recommended by the U. S.
coast guard,

(4) Any vessel to which this section ap-
plies not having a capacity plate, meeting the
requirements of law, affixed thereto by the
manufacturer thereof may have such affixed
by any other person in accordance with such
rules as the conservation department pre-
scribes, and may thereafter be offered for
sale in this state, but no action taken pur-
suant to this subsection, or as described
herein, shall relieve any manufacturer from
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liability for failure to comply with this sec-
tion.

(5) The information appearing on a ca-
pacity plate shall be deemed to warrant that
the manufacturer, or the person affixing the
capacity plate as permitted by sub. (4), has
correctly and faithfully emploved a method
and formula for the calculation of maximum
weight capacity prescribed by the conserva-
tion department and that the information ap-
pearing on the capacity plate with respect
to maximum weight capacity and recom-
mended number of persons is the result of
the application of such method and formula,
and with respect to information concerning
horsepower limitations that such information
is not a deliberate or negligent misrepresenta-
tion.

(6) If any vessel required by this section
to have a capacity plate affixed thereto is of
such design or construction as to make it im-
practicable or undesirable to affix such plate,
the manufacturer, or other person having the
responsibility for affixing the plate, may rep-
resent such impracticability or undesirability
to the conservation department in writing.
Upon determination by the conservation de-
partment that such representation has merit
and that a proper and effective substitute for
the capacity plate which will serve the same
purpose is feasible, the conservation depart-
ment may authorize such alternative com-
pliance and such alternative compliance shall
thereafter be deemed compliance with the
capacity plate requirements of this section.

(7) The conservation department may by
rule exempt from the requirements of this
section vessels which it finds to be of such
unconventional design or construction that
the information required on capacity plates
would not assist in promoting safety or is
not reasonably obtainable.

(8) The conservation department may
issue rules to carry out the purposes of this
section.

(9) This section applies to vessels manu-
factured after January 1, 1966.

History: 1965 c. 212, 433,

30.51 Operction of unnumbered motor-
boats prohibited; exemptions. (1) CERTIFI-
CATE OF NUMBER REQUIRED. After March 31,
1960, no person shall operate, and no owner
shall give permission for the operation of,
any motorboat or any sailboat over 12 feet
in length on the waters of this state unless
the motorboat or sailboat either is covered
by a valid certificate of number issued pur-
suant to this chapter or is exempt from the
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numbering requirements of this chapter.

(2) ExXEMPTIONS. A motorboat or sailboat
is exempt from the numbering requirements
of this chapter if it is:

(a) Covered by a valid certificate of num-
ber issued pursuant to federal law or a fed-
erally-approved numbering system of another
state, with the identification number properly
displayed on each side of the bow, but this
exemption does not apply if the boat has been
within this state for a period in excess of 90
consecutive days or if this state is the state
of principal use of such motorboat: or

(b) Operated within a period of 15 days
after application for certificate of number has
been made and the required fee has been
paid; or

(c) A motorboat from a country other
than the United States temporarily using the
waters of this state; or

(d) A motorboat whose owner is the
United States, a state or a local governmental
unit; or

(e) A ship’s lifeboat; or

(f) A motorboat belonging to a class of
boats which the commission by rule has ex-
empted from numbering in accordance with
sub. (3).

(g) Present in this state, for a period of
not to exceed 10 days, for the express pur-
pose of competing in a race conducted pur-
suant to a permit from a town, village, city
or an authorized agency of the U. S, govern«
ment.

(3) CoMMISSION AUTHORIZED TO EXEMPT
CERTAIN CLASSES OF MOTORBOATS. The com-
mission may, by rule, exempt any class of
motorboats from the numbering requirements
of this chapter if it finds that the numbering
of motorboats of such class will not materiall&
aid in their identification and if it further
finds that such class of motorboats has been
exempted from numbering by the officer or
agency charged with administration of the
federal law pertaining to numbering of motor-
boats, but no exemption may be based on
horsepower alone, nor may sailboats be ex-
empt.

History: 1961 ¢, 87, 133.

30.52 Certificates of number; applica-
tions; issuance; renewals; fees. (1) Wxar
BOATS TO BE NUMBERED IN THIS STATE. A
motorboat principally used in this state shall
be numbered in this state. Whenever a motor-
boat covered by a valid certificate of number
issued pursuant to. federal law or the fed-
erally-approved numbering system of another
state is used in this state in excess of 90 con-
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secutive days or to the egtent that this state
becomes the state of principal use, the owner
of such motorboat shall forthwith apply for
a certificate of number under this section.

(2) NUMBERING PERIODS. Numbering peri-
ods shall run for 3 years, commencing April
1, 1960. Unless sooner terminated or dis-
continued in accordance with this chapter,
certificates of number issued for the period
commencing April 1, 1960 are valid until April
1, 1963 and shall then expire and subsequent
certificates shall expire on March 31 of every
3rd year thereafter.

(3) Fees. A fee of $3.25 shall be paid to
the commission for the issuance of a certifi-
cate of number or renewal thereof valid for
the whole or any part of a numbering period,
subject to the following exceptions:

(a) If the boat has not previously been
numbered in this state or was last previously
numbered pursuant to federal law or a fed-
erally approved numbering system of another
state, the fee shall be $2.25 if 2 years or less,
but more than one year, remains of the num-
bering period at the time application is re-
ceived and $1.25 if one year or less remains
of the numbering period.

(b) For issuance of a certificate of number
to the new owner upon transfer of ownership
of a boat numbered in this state, the fee shall
be $1.25 if the certificate is issued for the
remainder of the numbering period for which
the previous certificate was issued.

(c¢) A person owning or otherwise holding
3 or more boats ready for hire generally or
ready to let in connection with the operation
of resort facilities or guide services may, at
his option, pay a flat fee of $5 plus 75 cents
per boat for obtaining or renewing certificates
of number for such boats in lieu of the fee
which otherwise would be payable.

(4) ISSUANCE OF CERTIFICATE OF NUMBERS.
Upon receipt of a proper application accom-
panied by the required fee, the commission
shall issue to the applicant a certificate of
number stating the number awarded, the name
and address of the owner and such other in-
formation as the commission deems necessary.
The certificate of number shall be pocket size
and of durable water resistant material. A
number shall be awarded to a particular boat
unless the owner is a manufacturer of or
dealer in boats, motors or trailers, and desires
to use the number on his boats only while
being tested or demonstrated or while being
used for the purpose of testing or demonstrat-
ing a motor or trailer,
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(5) NUMBERING SYSTEM TO CONFORM TQ
FEDERAL SYSTEM. The numbering system em-
ployed by the commission shall be in con-
formity with the over-all system of identifica-
tion numbering for motorboats established by
the U. S. government. The commission shall
adopt such rules as are necessary to bring the
state numbering system into conformity with
such federal system.

(6) DUPLICATE CERTIFICATES. If a certifi-
cate of number is lost or destroyed the owner
may apply for a duplicate. Such application
shall be made upon a form designated by the
commission and shall be accompanied by a
fee of $1.25. Upon receipt of a proper ap-
plication and the required fee. the commis-
sion shall issue a duplicate certificate to the
owner,

(7) CoMMISSION TO DISTRIBUTE SAFETY
PAMPHLETS. The commission shall furnish to
each person obtaining a certificate of number
a copy of the state laws pertaining to opera-
tion of boats or informational material based
on such laws.

History: 1965 c. 387.

A different fee for boats depending upon their
slze would be unconstitutional. 54 Atty. Gen. 1.

30.53 Identification number to be dis-
played on boat; certificate to be carrled. (1)
DISPLAY OF IDENTIFICATION NUMBER. Upon
being issued a certificate of number, the
owner of the motorboat shall paint on or at-
tach to each side of the bow thereof the
identification number in such manner as may
be prescribed by the rules of the commission
in order that it may be clearly visible and
shall maintain such number in legible condi-
tion at all times. The commission shall fur-
nish the owner with instructions relative to
painting or attaching the awarded number to
the motorboat. A manufacturer or dealer in
boats, motors or trailers may have the
awarded number printed upon or attached to
removable signs to be temporarily but firmly
mounted upon or attached to the boat while
being tested or demonstrated or while being
used in connection with the testing or demon-
strating of a motor or trailer. No number
other than the number awarded by the com-
mission or granted reciprocity under this
chapter shall be painted, attached, or other-
wise displayed on either side of the bow of a
motorboat. The commission shall determine
in the case of sailboats, however, where such
identification number shall be shown.

(2) CERTIFICATE OF NUMBER OR FACSIMILE
TO BE AVAILABLE FOR INSPECTION. The cer-
tificate of number shall ¥ available at all
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times for inspection on the boat for which
issued, whenever such boat is in use, unless
the commission determines the boat is of
such size or type as to make the retention of
same on the boat impractical.

History: 1961 c. 590; 1965 c. 387.

30.54 Transfer of ownership of numbered
boat. (1) Dury oF seLrLEr. Whenever the
owner of a motorboat or sailboat covered by
a valid or expired certificate of number issued
by this state transfers all or any part of his
interest in such motorboat or sailboat, other
than by the creation of a security interest, he
shall notify the commission of such transfer
and shall at the same time return the certifi-
cate of registration to the commission.

(2) Dury or PURCHASER. Transfer of the
ownership of a motorboat terminates the cer-
tificate of number for such motorboat, except
in the case of a transfer of a part interest
which does not affect the transferor’s right
to operate such motorboat. The transferee
shall make  application for a new certificate
of number as prescribed by the commission.
Upon receipt of such application accompanied
by the required fee, the commission shall issue
a new certificate for the boat but shall not
assign a new number to the boat unless com-
pliance with federal numbering regulations re-
quire otherwise.

History: 1961 c. 87,

30.55 Notice of abandonment or destruc-
tion of boat or change of address. (1) De-
STRUCTION OR ABANDONMENT. If a boat cov-
ered by a certificate of number issued by this
state is destroyed or abandoned, the owner
shall notify the commission of such fact
within 15 days after the destruction or
abandonment and shall at the same time re-
turn the certificate of number to the commis-
sion for cancellation.

(2) CHANGE oF ADDRESS. Whenever any
person, after applying for or receiving a cer-
tificate of number, moves from the address
given in such application or certificate, he
shall within 15 days thereafter notify the com-
mission in writing of both his old and new
address and of the numbers awarded by any
certificates held by him. At the same time
he shall indorse his new address on his certifi-
cates.

30.60 Classificatlon of motorboats. For
the purposes of ss. 30.61 and 30.62, motor-
boats are divided on the basis of their length
into 4 classes as follows:

(1) Class A—those less than 16 feet.

624

(2) Class 1—those 16 feet or over but less
than 26 feet.

(3) Class. 2—those 26 feet or over but less
than 40 feet.

(4) Class 3-~those 40 feet or over,

30.61 Lighting equipment. (1) Wuswn
LIGHTS REQUIRED; PROHIBITED LIGHTS. (a)
No person shall operate any motorboat at any
time from sunset to sunrise unless such motor-
boat carries the lighting equipment required
by this section and unless such equipment is
lighted when and as required by this section.

(b) No owner shall give permission for the
operation of a motorboat at any time from
sunset to sunrise unless such motorboat is
equipped as required by this section.

(¢) No person shall exhibit from or on
any motorboat when under way at any time
from sunset to sunrise any light which may
be mistaken for those required by this sec-
tion.

(2) LIGHTS FOR MOTORBOATS OF CLASSES A
AND 1. All motorboats of classes A and 1
when under way at any time from sunset to
sunrise shall carry and have lighted the fol-
lowing lamps:

(a) One lamp aft showing a bright white
light all around the horizon.

(b) One combined lamp in the fore part
of the motorboat and lower than the white
light aft, showing green to starboard and red
to port and so fixed that each side of the
combined lamp throws a light from directly
ahead to 2 points abaft the beam on its re-
spective side.

(3) LIGHTS FOR MOTORBOATS OF CLASSES 2
AND 3. All motorboats of classes 2 and 3
when under way at any time from sunset to
sunrise shall carry and have lighted the fol-
lowing lamps:

(a) One lamp in the fore part of the boat
as near the stem as practicable, so constructed
as to show an unbroken bright white light
over an arc of the horizon of 20 points of the
compass and so fixed as to throw the light
from directly ahead to 2 points abaft the
beam on either side.

(b) One lamp aft showing a bright white
light all around the horizon and higher than
the white light forward.

(c) On the starboard side, one lamp show-
ing a green light, and on the port side, one
lamp showing a red light, both fitted with in-
board screens of sufficient height and so set
as to prevent these lights from being seen
across the bow. Each such side lamp shall
be so constructed as to show an unbroken
light over an arc of the horizon of 10 points
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of the compass and shall be so fizxed as to
throw the light from directly ahead to 2 points
abaft the beam on its respective side,

(4) SaiLBoaTs WITH MOTORS. Sailboats
equipped with motors and being propelled in
whole or in part by such motor must comply
with sub. (2) or (3), whichever is applicable.
Whenever such a sailboat is being propelled
entirely by sail at any time from sunset to
sunrise, it shall have lighted the lamps show-
ing the colored lights specified in sub. (2)
or (3), but not the lamps showing the white
lights, and shall carry ready at hand a lantern
or flashlight showing a white light which shall
be exhibited in sufficient time to avert colli-
sion.

(5) SAILBOATS WITHOUT MOTORS AND ROW-
BoaTs. Every boat propelled by muscular
power and every sailboat not equipped with
a motor, when under way at any time from
sunset to sunrise, shall carry ready at hand
a lantern or flashlight showing a white light
which shall be exhibited in sufficient time
to avert collision.

(6) PERFORMANCE  SPECIFICATIONS  FOR
vamps. Every white light prescribed by this
section shall be of such character as to be
visible at a distance of at least 2 miles on a
dark night with clear atmosphere. Every
colored light prescribed by this section shall
be of such character as to be visible at a
distance of at least one mile on a dark night
with clear atmosphere.

(7) OPTIONAL LIGHTING REQUIREMENTS.
Any boat may carry and exhibit the lights re-
quired by the federal regulations for prevent-
ing collisions at sea, 1948, federal act of
October 11, 1951, (33 USC 143-147d) as
amended, in lieu of the lights required by
subs. (2) and (3).

30.62 Other equipment. (1) WueN
EQUIPMENT REQUIRED. No person shall 6per-
ate any boat on the waters of this state un-
less such boat is equipped as required by this
section and the rules of the commission issued
pursuant thereto. No owner of a boat shall
rent such boat to any other person for use
upon the waters of this state unless such
boat is equipped at the time of rental as re-
quired by this section and the rules of the
commission issued pursuant thereto. If such
boat is properly equipped at the time of
rental for conditions then existing, the re-
sponsibility of the owner under this section
is met, notwithstanding a subsequent change
in the number of passengers or a change in
time from daylight to dark.
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(2) MurrLers. The engine of every
matorboat propelled by an internal combus-
tion engine shall be equipped with a muffler
which is so constructed and kept in constant
operation that it prevents excessive or un-
usual noise at all times while the engine is
in operation.

(3) Lire pRrESERVERS. Every boat shall
carry at least one life preserver, life belt,
ring buoy, buoyant cushion or other device
of the sort prescribed by the regulations of
the commandant of the U. S. coast guard, for
each person on board, so placed as to be
readily accessible, except that the commission
may make such rules as it deems desirable
with respect to sailboats without motors.

(4) FIRE EXTINGUISHERS. Every motor-
boat, except outboards of open construction,
shall be provided with such number, size,
ands type of fire extinguishers, capable of
promptly and effectively extinguishing burn-
ing gasoline, as prescribed by rules of the
commission. Such fire extinguishers shall be
at all times kept in condition for immediate
and effective use and shall be so placed as to
be readily accessible.

(5) CARBURETOR FLAME ARRESTORS. Every
motorboat equipped with an inboard motor
using gasoline as a fuel shall have the car-
buretors of every such motor fitted with an
efficient device for arresting backfire. Such
device shall meet the specifications prescribed
by rules of the commission.

(6) BILGE VENTILATORS. Every motorboat,
except open boats, using as fuel any liquid
of a volatile nature, shall be provided with
an efficient natural or mechanical ventilation
system which is capable of removing result-
ing inflammable or explosive gases.

(7) ExcEPTIONS. Subsections (2) and (4)
do not apply to a motorboat while competing
in a race conducted pursuant to a permit from
a town, village or city or from an authorized
agency of the U. S. government, nor does it
apply to a boat designed and intended solely
for racing, while such boat is operated in-
cidentally to the tuning up of the boat and
engine for the race.

(8) BattERY covEr. Every motorboat
equipped with storage batteries shall be pro-
vided with suitable supports and secured
against shifting with the motion of the boat.
Such storage batteries shall be equipped with
a nonconductive shielding means to prevent
accidental shorting of battery terminals,

(9) CoMMISSION TO ADOPT RULES. The
commission shall adopt such rules modifying
or supplementing the equipment requirements
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of this section as are necessary to keep those

requirements in conformity with the equip-

ment rules adopted by the U. S. coast guard.
History: 1961 c. 87, 590; 1967 c. 163.

30.64 Patrol boats exempt from certain
traffic regulations. The operator of a duly
authorized patrol boat, when responding to an
emergency call or when in pursuit of an actual
or suspected violator of the law, need not
comply with state or local regulations fixing
maximum speed limits and, if a siren is being
sounded, need not comply with state or local
boat traffic regulations governing meeting,
passing or right of way.

30.65 Traffic rules. (1) MEETING; OVER-
TAKING; RIGHT OF WAY. Every person oper-
ating a boat shall comply with the following
traffic rules, except when deviation therefrom
is necessary to comply with federal pilot rules
while operating on the navigable waters of
the United States:

(a) When 2 motorboats are approaching
each other “head and head,” or so nearly so
as to involve risk of collison, each boat shall
bear to the right and pass the other boat on
its left side.

(b) When 2 motorboats are approaching
each other obliquely or at right angles, the
boat which has the other on her right shall
yield the right of way to the other. “Right”
means from dead ahead, clockwise to 2 points
abaft the starboard beam.

(d) When a motorboat and a boat pro-
pelled entirely by sail or muscular power are
proceeding in such a direction as to involve
risk of collision, the motorboat shall yield the
right of way to the other boat.

(e) A boat may overtake and pass another
boat on either side if it can be done with
safety but the boat doing the overtaking shall
yield the right of way to the boat being over-
taken, notwithstanding any other rule in this
section to the contrary.

(f) A boat granted the right of way by
this section shall maintain her course and
speed, unless to do so would probably result
in a collision.

(2) ADDITIONAL TRAFFIC RULES. The con-
servation commission may adopt such addi-
tional traffic rules as it deems necessary in
the interest of public safety. Such rules
shall conform as nearly as possible to the
federal pilot rules.

30.66 Speed restrictions. (1) Sreep T0
BE REASONABLE AND PRUDENT. No person shall
operate a motorboat at a speed greater than
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is redsonable and prudent under the condi-
tions and having regard for the actual and
potential hazards then existing. The speed of
a motorboat shall be so controlled as to
avoid colliding with any object lawfully in or
on the water or with any person, boat or
other conveyance in or on the water in com-
pliance with legal requirements and exercising
due care,

(2) Fxep riMits. In addition to comply-
ing with sub. (1), no person shall operate
a motorboat at a speed in excess of the fol-
lowing:

(a) Eight miles per hour on the Brule
river or any of its tributaries in Douglas
county.

30.67 Accidents and accident reports.
(1) Duty to RENDER AID. Insofar as he can
do so without serious danger to his own boat
or to persons on board, the operator of a
boat involved in a boating accident shall stop
his boat and shall render to other persons
affected thereby such assistance as may be
practicable and necessary to save them from
or minimize' any danger caused by the acci-
dent and shall give his name and address and
identification of his boat to any person in-
jured and to the owner of any property dam-
aged in the accident.

(2) Duty 10 REPORT. (2) If the boating
accident results in death or injury to any
person or total property damage in excess of
$100, every operator of a boat involved in
such accident shall, as soon as possible, give
notice of the accident to a conservation
warden or local law enforcement officer and
shall within 10 days after the accident, file
a written report thereof with the commis-
sion on the form prescribed by it.

(b) If the operator of a boat is physically
incapable of making the report required by
this subsection and there was another occu-
pant in the boat at the tinre of the accident
capable of making the report hershall make
such report.

(3) TerMs pEFINED. In this section:

(a) “Boating accident” means a collision,
accident or other casualty involving a boat.

(b) “Injury” means any injury of a physi-
cal nature resulting in the need of first aid or
attention by a physician or surgeon, whether
or not such aid or attention was received.

(c) “Total property damage” means the
sum total cost of putting the property dam-
aged in the condition it was in before the
accident, if repair thereof is practical, and if
not practical, the sum total cost of replacing
the property.
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(4) REPORTS CONFIDENTIAL. No report re-
quired by this section to be filed with the
commission shall be used as evidence in any
trial, civil or criminal, arising out of an acci-
dent, except that the commission shall fur-
nish upon demand of any person who has or
claims to have made such a report, or upon
demand of any court, a certificate showing
that a specified accident report has or has
not been made to the commission solely to
prove a compliance or a failure to comply
with the requirement that such a report be
made.

(5) TRANSMITTAL OF INFORMATION TO FED-
ERAL AUTHORITIES. If any request for infor-
mation available on the basis of reports filed
pursuant to this section is duly made by an
authorized official or agency of the U. S. gov-
ernment, the commission shall compile and
furnish such information in accordance with
such request.

30.675 Distress signal flag. The display
on a boat or by a person of an orange flag
approximately 18 by 30 inches in size shall
indicate that such boat or person is in need
of help.

(1) Insofar as is possible without serious
danger to his own boat or persons on board,
the operator of a boat observing such distress
signal shall render to the boat or person dis-
playing the signal such assistance as may be
practicable and necessary to save the boat
or person or to minimize any danger to them.

(2) No person shall display a flag like
that described in sub. (1) unless such person
is in need of assistance to prevent bodily in-
jury or destruction of property.

History: 1963 c. 538.

30.68 Prohibited operation. (1) INTOXI-
CATED OPERATION. No person shall operate a
boat upon the waters of this state while under
the influence of an intoxicant or a narcotic
drug or while under the influence of any
dangerous drug as defined in s. 151.07 (1)
(a).

(2) NEGLIGENT OPERATION. No person shall
operate or use any boat upon the waters of
this state in a careless, negligent or reckless
manner so as to endanger the life, property
or person of another.

(3) OPERATION BY INCAPACITATED PERSON.
No person in charge or control of a boat
shall authprize or knowingly permit the boat
to be operated by any person who by rea-
son of physical or mental disability is in-
capable of operating such boat under the
prevailing circumstances.
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(4) CREATING HAZARDOUS WAKE OR WASH.
(a) No person shall operate a motorboat
so as to approach or pass another boat in
such a manner as to create a hazardous wake
or wash.

(b) An operator of a motorboat is liable
for any damage caused to the person or prop-
erty of another by the wake or wash from
such motorboat ‘unless the negligence of such
other person was the primary cause of the
damage.

(5) OPERATING IN CIRCULAR COURSE. No
person shall operate a motorboat repeatedly
in a circular course around any other boat,
or around any person who is swimming, if
such circular course is within 200 feet of such
boat or swimmer.

(6) RIDING ON DECKS AND GUNWALES. Ex-
cept for the purpose of anchoring, mooring
or casting off or for other necessary purpose,
no person shall ride or sit on the gunwales
or bow of any motorboat while underway.

(7) RESTRICTED AREAS. No person shall
operate a boat within a water area which
has been clearly marked by buoys or some
other distinguishing device as a bathing or
swimming area; nor operate a boat in re-
stricted use areas contrary to regulatory
notice pursuant to s. 30.74 (2). This sub-
section does not apply in the case of an
emergency, or to patrol or rescue craft.

(8) ANCHORING IN TRAFFIC LANES. No
person shall anchor any boat in the traveled
portion of any river or channel or in any
traffic lane established and legally marked, so
as to prevent, impede or interfere with the
safe passage of any other boat through the
same.

(9) OvVERLOADING. No boat shall be loaded
with passengers or cargo beyond its safe
carrying capacity, taking into consideration
weather and other existing operating condi-
tions.

(10) OvErPOWERING. No boat shall be
equipped with any motor or other propulsion
machinery beyond its safe power capacity.
taking into consideration the type and con-
struction of such watercraft and other exist-
ing operating conditions.

(11) UNNECESSARILY SOUNDING WHISTLES.
No person shall unnecessarily sound a horn,
whistle or other sound-producing device on
any boat while at anchor or under way. The
use of a siren on any except duly authorized
patrol boats on patrol or rescue duty is pro-
hibited.

(12) MOLESTING OR DESTROYING AIDS TO
NAVIGATION AND REGULATORY MARKERS. No
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unauthorized person shall move, remove, mo-

lest, tamper with, destroy or attempt to de-

stroy, or moor or fasten a boat (except to

mooring buoys) to any navigation aids or

regulatory markers, signs or other devices

established and maintained to aid boaters.
History: 1961 c. 87, 590; 1965 c. 1186, 249.

30.69 Water skiing. (1) PROHIBITED AT
CERTAIN TIMES; EXCEPTIONS. (a) Except as
provided in par. (b), no person shall operate
a motorboat towing a person on water skis,
aquaplane or similar device, nor shall any
person engage in water skiing, aquaplaning or
similar activity, at any time from sunset to
sunrise, but this restriction of the hours of
water skiing does not prevent restrictions of
the hours of water skiing between sunrise and
sunset by local ordinances enacted pursuant to
s. 30.77 (3).

(b) Paragraph (a) does not apply to duly
authorized water ski fournaments, competi-
tions, exhibitions or trials therefor, where
adequate lighting is provided.

(2) CAREFUL AND PRUDENT OPERATION. A
person operating a motorboat having in tow
a person on water skis, aquaplane or similar
device shall operate such boat in a careful
and prudent manner and at a reasonable dis-
tance from persons and property so as not
to endanger the life or property of any per-
son.

30.70 Skin diving. No person shall engage
in underwater diving or swimming with the
use of self-contained underwater breathing
apparatus unless the approximate location of
such diving or swimming is distinctly marked
by a flag designed so as to have one diagonal
white stripe on a red background, and be
of a size and height above the water so as
to be clearly apparent at a distance of 100
yards under normal conditions. Except in
the case of emergency anyone engaging in
such diving or swimming shall not rise near
or to the surface of the water except within
a radius of 50 feet from such flag. No per-
son engaged in such diving or swimming shall
interfere with the. operations of anyone fish-
ing in the immediate area. This statute shall
not apply to the Great Lakes or the waters
of Green Bay.

History: 1963 c. 330.

30.71 Boats equipped with tollets. (1)
No person shall operate any boat equipped
with toilets on inland waters of this state, ex-
cept the Mississippi river, unless the toilet
wastes are retained for shore disposal by
means of facilities constructed and operated
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in accordance with rules adopted by the state
board of health. “Inland waters” means the
waters defined as inland waters by s. 29.01
4).

(2) Until October 31, 1967, sub. (1) shall
not apply to the St. Croix river below Houl-
ton-Stillwater.

History: 1963 c. 576; 1965 c. 565.

30.74 Additional functions of conservation
commission. In addition to other powers and
duties conferred upon the commission relative
to boating safety and the regulation of boat-
ing, the commission shall:

(1) BOATING SAFETY EDUCATION. Carry on
a comprehensive educational program de-
signed to advance boating safety. Such pro-
gram shall include the preparation and dis-
semination of water safety information to the
public, including the informational pamphlets
specified in s. 30.52 (7). The commission
shall co-operate with organizations working
in the field of boating safety to establish train-
ing courses whereby- interested persons may
receive instruction in the safe and proper op-
eration of boats.

(2) UN1FORM NAVIGATION AIDS. (a) By
rule establish uniform marking of the water
areas of this state through the placement of
aids to navigation and regulatory markers.
Such rules shall establish a marking system
compatible with the system of aids to naviga-
tion prescribed by the U. S. coast guard and
shall give due regard to the system of uni-
form waterway markers approved by the ad-
visory panel of state officials to the merchant
marine council, U. S. coast guard. After Jan-
uary 1, 1968, no municipality or person shall
mark the waters of this state in any manner
in conflict with the marking system pre-
scribed by the conservation commission. Any
marker which does not comply with such
marking system by January 1, 1968, is
deemed an unlawful obstruction to navigable
waters and may be removed in accordance
with law.

(b) For purposes of this section “aids to
navigation” means buoys, beacons and other
fixed objects in the water which are used
to mark obstructions to navigation or to di-
rect navigation through safe channels; “regu-
latory markers” means any anchored or fixed
marker in the water or anchored platform
on the surface of the water, other than aids
to navigation, and shall include but not be
limited to bathing beach markers, speed zone
markers, information markers, mooring buoys,
fishing buoys and restricted activity area
markers.
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(3) ENFORCEMENT. Assist in the enforce-
ment of ss. 30.50 to 30.80 and in connection
therewith maintain patrol boats and operate
such patrol boats at such times and places as
the commission deems necessary in the in-
terest of boating safety and the effective en-
forcement of boating laws.

History: 1965 c. 116.

30.75 Service of process on nonresident.
(1) How SErVED. Service of process upon a
nonresident defendant in any action claiming
injury to person or property arising out of
the operation of a boat in this state may be
either by personal service within or without
this state or by registered mail as provided
in sub. (2).

(2) SERVICE BY REGISTERED MAIL. If serv-
ice of process is to be by registered mail, the
original and necessary copies of the sum-
mons shall be left with the clerk of the court
in which the action is to be brought, together
with a sum of 75 cents to cover the cost of
mailing. The clerk shall mail a copy to the
defendant at his last address as known to the
plaintiff or clerk, with the return receipt
signed by the addressee requested. Service
of such summons is deemed completed when
it is mailed. The clerk shall enter upon the
docket the date when the summons is mailed
and the name of the person to whom mailed.

30.76 Deposit of money to obtain release
from arrest. (1) How DEPOSIT 1S MADE. A
person arrested without a warrant for a vio-
lation of ss. 30.50 to 30.80 or any rule or
local regulation enacted pursuant thereto, who
is not released at the time of arrest or with-
out unnecessary delay brought before a mag-
istrate or a court, shall be allowed to make
a deposit of money by mailing the deposit
as directed by the arresting officer, at the
nearest mail box, to the office of the sheriff,
area conservation headquarters, city or vil-
lage police headquarters or precinct 'stations
or to the office of the clerk of court or
municipal justice before whom he is sum-
moned to appear, or by going in the custody
of the arresting officer to any of those places
to make the deposit.

(2) AmounT oF pEpPosIT. The amount of
the deposit shall be based on a predetermined
schedule set by the court or justice before
whom the alleged violator is summoned to
appear, and shall not exceed the maximum
fine or forfeiture fixed by statute or ordinance
for the offense. The arresting officer or the
person accepting the deposit may in his dis-
cretion accept a personal bank check as the
equivalent of money.
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(3) Receret. The person recciving the de-
posit shall prepare a receipt in triplicate on
a serially numbered form, showing the pur-
pose for which the deposit is made and stat-
ing that the alleged violator may inquire at
the office of the clerk of court or justice re-
garding the disposition of the deposit, and
shall deliver the original to the alleged vio-
lator or, if the deposit is made by mail, shall
mail it by return mail.

(4) RELEASE FROM cUsToDY. If the alleged
violator is in custody he shall be released
after he has made the deposit as specified in
this section, except that if the charge is op-
erating a boat while under the influence of an
intoxicant or narcotic or dangerous drug, he
shall not be released until in the opinion of
the officer having his custody, he is in fit
condition to care for his own safety or is
accompanied by a person who is able to care
for his safety and prevent further violations
of the law.

(5) DELIVERY TO COURT OR JUSTICE. Any
person other than the clerk of court or the
justice before whom the defendant is sum-
moned to appear, who accepts the deposit
shall, before the time fixed for the appear-
ance of the defendant, deliver the deposit and
a copy of the receipt to the clerk of the court
or the justice. The clerk or justice shall give
a receipt therefor, specifying the serial num-
ber of the officer’s receipt accompanying the
deposit.

(6) PROCEEDINGS IN COURT. (a) If the
defendant appears in court at the time di-
rected, the case shall be tried as provided
by law and any fine or forfeiture and costs
shall be taken out of the deposit and the
balance, if any, returned to the defendant.
If the fine or forfeiture and costs exceed the
deposit the court or justice shall proceed as
prescribed by s. 288.09 or 959.055, as the
case may be.

(b) If the defendant fails to appear in
court at the time he is directed to appear,
he is deemed to have tendered a plea of nolo
contendere and submitted to a fine or for-
feiture plus costs, not exceeding the amount
of the deposit. The court may either accept
the plea of nolo contendere and enter judg-
ment accordingly or reject the plea and issue
a warrant or summons under s. 954.02. If
the court accepts the plea of nolo contendere,
the defendant may move within 20 ddys to
withdraw it and enter a plea of not guilty if
he shows to the satisfaction of the court that
his failure to appear was due to mistake, in-
advertence, surprise or excusable neglect, If
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on reopening, the defendant is found not
guilty the court shall return the deposit to
him. If the defendant is found guilty, whether
on the plea of nolo contendere or after trial,
any fine or forfeiture and costs imposed shall
be taken out of the deposit and the balance,
if any, returned to the defendant.

History: 1961 c. 495; 1965 c. 617; 1967 c. 276 s. 39,

30.77 Local regulation of boating. (1)
LOCAL REGULATION PROHIBITED; EXCEPTIONS.
Sections 30.50 to 30.71 shall be uniform in
operation throughout the state. No munici-
pality may:

(a) Enact any local regulation requiring
local numbering, registration or licensing of
boats or any local regulation charging fees
for inspection, except as provided in sub. (3)
(b); or

(b) Except as provided in subs. (2) and
(3), enact any local regulation which in any
manner excludes any boat from the free use
of the waters of this state or which pertains
to the use, operation or equipment of boats
or which governs any activity regulated by
ss. 30.50 to 30.71.

(2) ORDINANCES CONFORMING TO STATE
LAW. Any municipality may enact ordinances
which are in strict conformity with ss. 30.50
to 30.71 or rules of the commission enacted
pursuant thereto.

(3) LocAL REGULATIONS. (a) Any town,
village or city may, in the interest of public
health or safety, adopt local regulations not
contrary to or inconsistent with this chapter,
relative to the equipment, use or operation
of boats or relative to any activity regulated
by ss. 30.60 ta 30.71, but no such local reg-
ulation which in any manner pertains to the
equipment, use or operation of a boat on
an inland lake is valid unless all towns, cities
and villages having jurisdiction on the waters
of the lake have enacted an identical local
regulation. If any county operates any
marina development adjacent to any waters
or lake, the authority heretofore conferred
upon any town, village or city shall exclu-
sively vest in said county in respect to adop-
tion of such local regulations insofar as they
relate to the development, operation and use
of said facility and its adjoining waters.

(b) Notwithstanding the prohibition in
sub. (1) against local regulations which ex-
clude any boat from the free use of the
waters of the state, any municipality may
charge reasonable fees for the use of public
boatlaunching facilities owned or operated by
it and any town, village or city may regulate
the operation, equipment, use and inspection
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of those boats carrying passengers for hire
which operate from a base within its jurisdic-
tion and charge reasonable fees for such in-
spection.

(4) PUBLICIZING LOCAL REGULATIONS. All
local regulations adopted under sub. (3) shall
be prominently posted by the local authority
which enacted them at all public access points
within the local authority’s jurisdiction and
also shall be filed with the commission,

History: 1961 c. 87.

30.78 Municipal regulation of seaplanes.
(1) REGULATION AUTHORIZED., Any city, vil-
lage or town adjoining or surrounding any
waters may, after public hearing, by ordi-
nance:

(a) Prescribe reasonable safety regulations
relating to the operation on the surface of
such waters of any aircraft capable of land-
ing on water.

(b) Prescribe the areas which may be
used as a landing and take-off strip for such
aircraft or prohibit such use of the waters
altogether.

(¢) Provide proper and reasonable penal-
ties for the violation of any such ordinance.

(2) MARKING OF REGULATED OR RESTRICTED
AREAS. Every such ordinance shall direct that
the regulated or prohibited areas be desig-
nated by standard marking devices.

(3) CONFLICT OF JURISDICTION. Any con-
flict in jurisdiction arising from the enact-
ment of ordinances by 2 or more municipali-
ties shall be resolved under s. 66.32.

30.79 Municipal
state aids.
tion:

(a) “State aid” means payment by the
state to a2 municipality for or toward the cost
of the operation or maintenance of a water
safety patrol unit,

(b) “Water safety patrol unit” means a
unit within an existing municipal law enforce-
ment agency or a separate municipal agency,
created by a municipality or by a number of
municipalities riparian to a single body of
water for the purpose of enforcing ss. 30.50
to 30.80 and any rules and ordinances en-
acted pursuant thereto.

(2) State am. In order to protect public
rights in navigable waters and to promote
public health, safety and welfare and the
prudent and equitable use of the navigable
waters of the state, a system of state aids for
local enforcement of ss. 30.50 to 30.80 and
ordinances enacted pursuant thereto is hereby
established. Such aid shall be granted under

water safety patrols;
(1) Derinitions. In this sec-
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this section to those municipalities which es-
tablish, maintain and operate water safety
patrol units.

(3) E~rorceMENT poweRs. Officers patrol-
ling the waters as part of a water safety
patrol unit may stop and board any boat
for the purpose of enforcing ss. 30.50 to 30.80
or any rules or ordinances enacted pursuant
thereto, if he has reasonable cause to believe
there is a violation of such sections, rules or
ordinances.

(4) JurispictioN. Upon petition by any
municipality or group of municipalities op-
erating or intending to operate a water safety
patrol unit, the commission shall, if it finds
that it is in the interest of efficient and effec-
tive enforcement to do so, by rule define the
waters which may be patrolled by such unit,
including waters lying within the territorial
jurisdiction of some other town, village or
city if such town, village or city consents
thereto. Such consent is not required if the
petitioner is a municipality containing a pop-
ulation of 5,000 or more, bordering upon the
waters to be affected by such rule in counties
having a population of less than 500,000.
Officers patrolling the waters as part of such
water safety patrol unit shall have the powers
of sheriff in enforcing ss. 30.50 to 30.80, or
rules or ordinances enacted pursuant thereto,
on any of the waters so defined, whether or
not such waters are within the municipality’s
jurisdiction for other purposes.

(5) PaymeENT OF AmS. On or before De-
cember 1 of the year in which a municipality
operated a water safety patrol unit, it shall
file with the commission on the forms pre-
scribed by it a detailed statement of the
costs incurred by the municipality in the op-
eration of the water safety patrol unit dur-
ing the past fiscal year and of the receipts
resulting from fines or forfeitures imposed
upon persons convicted of violations of ordi-
nances enacted pursuant to s. 30.77. The
commission shall audit the statement and de-
termine the net costs (after deduction of
any fines or forfeitures imposed upon per-
sons convicted of violations of ordinances
enacted pursuant to s. 30.77) which are di-
rectly attributable to the operation and main-
tenance of the water safety patrol unit, in-
cluding a reasonable amount for depreciation
of equipment. The commission shall compute
the state aids on the basis of 75% of such
net costs directly attributable to the opera-
tion and maintenance of the water safety
patrol unit and shall cause such aids to he
paid on or before March 1 of the year fol-
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lowing the filing of the statements under
this subsection. If the state aids payable to
municipalities exceed the moneys available
for such purpose, the commission shall pro-
rate the payments.

History: 1961 c, 455.

30.80 Penalties. (1) Any person violating
any provision of ss. 30.50 to 30.80 for which
a penalty is not provided by sub. (2) shall
be fined not more than $50 or imprisoned
not more than 30 days, or both, for the 1st
offense and fined not more than $100 or im-
prisoned not more than 90 days, or both,
upon conviction of the same offense a 2nd
or subsequent time within one year.

(2) Any person violating s. 30.67 (1) or
30.68 (1) shall be fined not more than $200
or imprisoned not more than 6 months or
both.

30.81 Local requlations on icebound In-
land waters. (1) LOCAL ORDINANCES. Any
town, village or city may by ordinance, in
the interest of public health or safety, adopt
local regulations not inconsistent with this
chapter, relative to the use or operation of
boats and other craft, including motor ve-
hicles, on icebound inland lakes, but no such
local regulation is valid unless each town,
village and city having jurisdiction over any
portion of the lake has enacted an identical
local regulation. When such identical local
regulations have been enacted, the regulation
of any individual town, village or city is in
effect on the entire lake, and any law en-
forcement officer of any such town, village
or city shall have the powers of sheriff in
enforcing such regulation on any portion of
the lake, whether or not such portion of the
lake is within the municipality’s jurisdiction
for other purposes.

(2) CouNTY ORDINANCES. Any county may
by ordinance, in the interest of public health
or safety, adopt local regulations not incon-
sistent with this chapter, relative to the use
or operation of boats and other craft, in-
cluding motor vehicles, on any of the ice-
bound inland waters over which it has juris-
diction, except inland icebound lakes which
are regulated by valid local ordinances en-
acted pursuant to sub. (1).

(3) LIABILITY OF LOCAL GOVERNMENT. All
traffic on icebound, inland waters shall be at
the risk of the traveler. An ordinance by
any municipality or county enacted under this
section permitting traffic on icebound inland
waters subject to regulations which may be
imposed in accordance with this section shall
not render the municipality or county adopt-
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ing such ordinance liable for any accident to
those engaged in permitted traffic while said
ordinance is in effect.

History: 1961 c. 8.

30.90 Public access to Lake Lions. Neither
the county or town may provide, nor shall
" any subdivider be required or permitted to
provide, public access to Lions lake in the
town of Alban, Portage county, if such pub-
lic access will in any way interfere with
the use of the lake as a recreational area for

NAVIGABLE WATERS, HARBORS AND NAVIGATION

632

the physically handicapped as long as such
use is continued. The conservation commis-
sion may stock said lake with fish as long as
such use is continued, any provision in ch.
29 to the contrary notwithstanding. The town
board of the town of Alban shall have juris-
diction over Lake Lions, and may enact and
enforce such ordinances necessary to prevent
any deterioration of the said waters or any
nuisances which would adversely affect the
health or safety of the people.
History: 1961 c. 66.
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WCD 5.01 Application for boat WCD 5.08 Accident report

certificate of number WCD 5.09 Uniform aids to navi-
‘WCD 5.02 Application for transfer gation
WCD 5.03 Application for dupll- WCD 5,10 Carburetor flame ar-

cate restors
WCD 5.04 Certificate of number WCD 5.11 Fire extinguishers
WCD 5.065 Numbering pattern to WCD 5.12 Specifications for deter-

be used mination of weight ca-
WCD 5.08 Display of number on pacity and recommended
boat number of persons

WCD §5.07 Transfer of ownership
of numbered boat

WCD 5.01 Application for boat certificate of number, (1) The appli-
cation for a boat certificate of number shall include the following:

(a) Name and address of boat owner.

(b) Boat type-—motorboat, sailboat, other.

(¢) Boat description—make, length, year, serial number (if any).

(d) Type of use—pleasure, livery, dealer, manufacturer, commer-
cial, other.

(e) Type of propulsion—inboard, outboard, other.

(f) Type of fuel-—gasoline, diesel, other.

(g) Hull material--wood, aluminum, steel, plastic, other.

(h) Mooring address—city, village, township, county.

(i) Coast guard registration number (if any).

(j) A statement of ownership by applicant.

(k) Signature of owner.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60.

WCD 5.02 Application for transfer. An application for a transfer
certificate of number in addition to furnishing the information re-
quired by WCD 5.01 shall include a statement by the applicant listing
the name and address of the previous owner, his certificate number,
and the date on which the boat was acquired by the applicant. The
applicant shall also sign the statement.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-40.

WCD 5.03 Application for duplicite. An applicant for a duplicate
certificate of number in addition to furnishing the information re-
quired by section WCD 5.01 shall complete and sign a statement that
the original certificate has been either destroyed or lost and that the
application being made is for a duplicate.

History: Cr. Register, March, 1960, No. 61, eff. 4-1-~60.

WCD 5.04 Certificate of number. (1) The boat certificate of number
issued in accordance with section 30.52, Wis. Stats., shall include the
following:

(a) Name and address of boat owner.

(b) Number issued.

(¢) Expiration date.

(d) Make and length of boat.

(e) Hull material.

(f) Type.

- Register, June, 1968, No. i3¢
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(2) The certificate of number shall be available at all times for
inspection on the boat when in use. The federal boating act does not
authorize any exemption from this requirement.

History: Cr. Register, March, 1960, No. 51, eff., 4-1-60.

WCD 5.05 Numbering pattern to be used. The boat certificate of
number issued pursuant to section 30.52, Wis. Stats., shall be in
accordance with the pattern described as follows:

(1) The number shall be divided into parts. The first part of the
number shall be an abbreviation in capital letters of the state of Wis-
consin. This abbrevidation shall be WS. The remainder of the number
shall’ consist of not more nor less than 4 arabic numerals and 2 capi-
tal letters.

(2) The group of numerals appearing between the abbreviation
and the 2 letters shall be separated therefrom by hyphens or equiva-
lent spaces as indicated by the following samples: WS-9999-AB,
WS 9999 AB.

(3) Since the letters “I”, “0”, and “Q” may be mistaken for arabic
numerals, all letter sequences using “I”, “O”, and “Q” shall be
omitted.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60; am. (2), Regis-
ter, March, 1966, No. 123, eff. 4—1-66.

WCD 5.06 Display of number on boat. (1) The assigned number
shall be painted on, or attached, to each side of the bow of the boat
for which it was issued. The numbers shall be placed in such position
as to provide clear legibility for identification. The numbers shall
read from left to" right and shall be in block characters of good. pro-
portion not less than 8 inches in height and shall be spaced as pro-
vided in section WCD 5.05 (2). The numbers shall be of a color which
will contrast with the color of the background and so maintained as
to be clearly visible and legible; i.e., dark numbers on a light back-
ground, or light numbers on a dark background.

(2) The assigned number for sailboats shall be painted on, or
attached to that portion of the stern which rides above the water line.

(3) It shall be unlawful for any person to display on either side of
the bow of any boat or on the stern of any sailboat any number other
than the registration number issued covering such boat.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60.

WCD 5.07 Transfer of ownership of numbered boat. Whenever the
owner of a boat covered by a valid or expired certificate of number
issued by this state transfers all or any part of his interest in such
boat, other than by the creation of a security interest, he shall notify
the commission of such transfer within 15 days.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60.

WCD 5.08 Accident report. Written reports of boating accidents
required by section 30.67, Wis, Stats., shall be addressed to Wisconsin
Conservation Department, Madison, Wisconsin, and shall supply the
following information:

(1) The registration numbers and names of the boats involved.

(2) The date and time of the accident.

(8) The location of the accident.

{4) The name, address, age, and experience of the operator of the
reporting boat.

Register, June, 1968, No. 150
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(5) The type of boat, length, hull construction, propulsion power,
and type of fuel of the reporting boat.

(6) The weather and sea conditions.

(7) The type, nature, and opinion as to the cause of the accident.

(8) A description of the damage to any property, including boats,
and estimated cost of repairs.

(9) The names and addresses of the operators of the other boats
involved.

(10) The names and addresses of the owners of boats or other
property involved.

(11) The names and addresses of all persons killed or injured.

(12) The nature and extent of injury to any person,

(13) Names and addresses of all known witnesses

(14) The names of the law enforcement, fire, or rescue squad that
furnished assistance.

(15) The physical condition, swimming ability, dress, and contrib-
uting cause of drowning of each vietim.

(16). The type of activity of vietim.

(17) The kind and type of life saving or fire fighting equipment
employed in connection with the accident.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60.

WCD 5.09 Uniform aids to navigation. (1) DEFINITIONS. (a) “Wa-
terway marker” is any device designed to be placed in, on or near the
water to convey an official message to a boat operator on matters
which may affect health, safety, or well being, except that such
devices of the United States or an agency of the United States are
excluded from the meaning of this definition.

(b) “Regulatory marker” is a waterway marker which has no
equivalent in the U. S. Coast Guard aid to navigation.

(c) “State aid to navigation” is a waterway marker which is the
equivalent of a U. 8. Coast Guard aid to navigation.

(d) “Buoy” is any device designed to float which is anchored in the
water and which is used to convey a message,

(e) “Sign” is any device for carrying a message which is attached
to another object such as a piling, buoy, structure or the land itself.

(£f) “Display area” is the area on a sign or buoy needed for dis-
play of a waterway marker symbol.

(g) “Sywbols” are geometric figures such as diamond, circle,
rectangle, used to conveya basic message,

(2) WATERWAY MARKERS USED ON THE WATERS OF THIS STATE. (a)
State aids to navigation.

1. A red buoy or sign shall indicate that side of a channel to be
kept to the right of a vessel when entering the channel from the
main water body or when proceeding upstream.

2. A black buoy or sign shall indicate that side of a channel to be
kept to the left of a vessel when entering the channel from the main
water body or when proceeding upstream,

3. Buoys or signs in 1 and 2 above shall normally be used in pairs
and only for the purpose of marking a clearly defined channel.

4. A black and white vertically striped buoy or sign shall indicate
the center of a navigable waterway.

5. Aids to navigation shall be numbered or lettered for identifica-
tion. Red buoys and signs marking chagnels shall be identified with

Register, June, 1968, No. 150
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even numbers, and black buoys and signs marking channels shall be
identified with odd numbers, the numbers increasing from the main
body or proceeding upstream. Buoys and signs indicating the center
of a waterway will be identified by letters of the alphabet. All num-
bers and letters used to identify state aids to navigation shall be
preceded by the letters “WS”, as indicated by the following samples:
WS8-1, WS-A.

6. Letters and numerals used with aids to navigation shall be
white, in block characters of good proportion and spaced in a manner
which will provide maximum legibility. Such letters and numerals
shall be at least 3 inches in height.

7. The shapes of aids to navigation shall be compatible with the
shapes established by coast guard regulations for the equivalent
coast guard aids to navigation.

8. Where reflectorized materials are used, a red reflector will be
used on a red buoy, and a green reflector on a black buoy.

(b) Regulatory markers. 1. A diamond shape of international
orange with white center shall indicate danger. The nature of the
danger may be indicated by words or well-known abbreviations in
black letters inside the diamond shape, or above and/or below it on
white background.

2. A diamond shape of international orange with a cross of the
same color within it against a white center without qualifying
explanation shall indicate a zone from which all vessels are excluded.

3. A circle of international orange with white center will indicate a
control or restriction. The nature of the control or restriction shall
be indicated by words, numerals, and/or well-known abbreviations in
black letters inside the circle. Additional explanations may be given
above and/or below it.in black letters on white background.

4. A rectangular shape of international orange with white center
will indicate information, other than a danger, control or restriction,
which may contribute to health, safety or well-being. The message
will be presented within the rectangle in black letters,

5. Letters or numerals used with regulatory markers shall be
black, in block characters of good proportion, spaced in a manner
which will provide maximum legibility, and of a size which will pro-
vide the necessary degree of visibility.

{3) AUTHORITY TO PLACE MARKERS., (2) No waterway marker shall
be placed on, in, or near the waters of the state unless such place-
ment is authorized by an agency or political subdivision of the state
having power to give such authorization, except that the provisions
of this section shall not apply to private aids to navigation under the
jurisdiction of the U. 8. Coast Guard.

(b) Such agency or political subdivision of the state will, prior to
authorizing placement, obtain the necessary clearances of any fed-
eral and state agencies concerned.

(¢) The agency or political subdivision of the state authorizing the
placement of a waterway marker will inform the commission of the
following:

1. Exact location of the marker, expressed in latitude and longi-
tude, or in distance and direction from one or more fixed objects
whose precise location is known.

2. The description and purpose of the marker, including its identi-
fying number, if any, as required by subsection (2) (a) 5. ahove.

Register, June, 1968, No, 150
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(4) MAINTENANCE OF WATERWAY MARKERS, Waterway markers
shall be maintained in proper condition, or be replaced or removed.

(5) DISPLAY OF WATERWAY MARKERS. (a) A waterway marker may
be displayed as a sign on a fixed support, as a buoy bearing a symbol
on its surface, or as a sign mounted on a buoy.

(b) When a buoy is used to carry a symbol on its surface, it will
be white, with a band of international orange at the top and a band
of international orange above the waterline at the bottom.

(c) A buoy whose sole purpose is to carry a sign above it will be
marked with three bands of international orange alternating with
two bands of white, each band occupying approximately one-fifth of
the total area of the buoy above the waterline, except where the sign
itself carries orange bands; however nothing in these regulations
will be construed to prohibit the mounting of a sign on a buoy which
has been placed for a purpose other than that of carrying a sign.

(d) When symbols are placed on signs, a suitable white background
may be used outside the symbol.

(6) SPECIFICATIONS FOR WATERWAY MARKERS, (a2) The minimum
size of buoys shall be 36 inches riding above the waterline with a
7-inch diameter. The size of the display area shall be as required by
circumstances, except that no display area shall be smaller than omne
foot in height. Display symbol markers shall be shown on 2 sides
of buoys.

(b) The thickness of the symbol outline shall be not less than 2
inches in width.

(¢) The outside width of the diamond, the inner diameter of the
circle, and the average of the inside and outside widths of a square
shall be two-thirds of the display area height.

(d) The sides of the diamond shall slope at a 35° angle from the
vertical on a plane surface. Appropriate adjustments for curvature
may be made when applied to a cylindrical surface.

(e) Waterway markers shall be made of materials which will
retain, despite weather and other exposures, the characteristics
essential to their basic significance, such as color, shape, legibility
and position. Reflectorized materials may be used.

(f) Al unlighted aids to mavigation shall be equipped with a
reflector material of at least 2 inches all around the uppermost part.

(7) OTHER WATERWAY MARKING DEVICES, (a) Mooring buoys. In
order that mooring buoys shall not be mistaken for aids to naviga-
tion or regulatory markers, they shall extend 18 inches above the
waterline, be white in color with a blue band clearly visible above
the waterline, and they should be spherical or ovate in shape.

(b) Placement. Placement of markers such as mooring buoys and
permanent race course markers will be processed in the same manner
as waterway markers.

(e) Color, shape etc. Such markers shall not be of a color, shape,
configuration or marking which would result in their confusion with
any federal or state aid to navigation or any state regulatory
marker, and shall not be placed where they will obstruct navigation,
cause confusion, or constitute a hazard,

(d) Ezemptions. Exemptions as to size, shape and color may be
made by local authorities, pursuant to section 30.77, Wis, Stats., for

Register, June, 1368, No. 150
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the temporary (not to exceed 14 days) placement of mooring buoys,
race course markers, water ski course markers for special events.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60; r. and recr.,
Register, March, 1966, No. 123, eff. 4-1-66.

WCD 5.10 Carburetor flame arrestors. Every motorboat eguipped
with an inboard motor using gasoline as a fuel shall have the carbu-
retors gf every such motor fitted with an efficient device for arresting
backfire of a type approved by the U. S. Coast Guard.

History: Cr. Register, March, 1960, No. 51, eff. 4-1-60.

WCD 5.11 Fire extinguishers. (1) Fire extinguishers required by
s. 30.62 (4), Wis. Stats., shall comply with the following minimum
specifications:

(a) Type—Capable of promptly and effectively extingunishing burn-
ing gasoline (carbon tetrachloride not approved).

(b) Size—A. Foam (minimum gallons 134) or carbon dioxide
(minimum pounds 4) or dry chemical (minimum pounds 2).

B. Foam (minimum gallons 2%) or carbon dioxide (minimum
pounds 15) or dry chemical (minimum pounds 10),

(2) The fire extinguishers required on each class of motorboat
shall be as follows:

Size and Number
of Extinguishers

Class of Motorboat Required
(a) Class A (less than 16 feet) ——_______ 1 size A
(b) Class 1 (16 feet to 26 feet) _________ 1 size A
(c) Class 2 (26 feet to 40 feet) ________ 2 size A or 1 size B
(d) Class 3 (40 feet or over) ___________ 8 size A or 1 size B

and 1 size A

(e) When the engine compartment of the motorboat is equipped
with a fixed (built-in) extinguishing system of an approved Coast
Guard type, the number of Size A extinguishers required may be re-
duced by one.

Historys Cr. Register, March, 1960, No. 51, eff. 4-1-60.

WCD 5.12 Specifications for determination of weight capacity and
recommended number of persons. (1) DETERMINATION OF WEIGHT
CAPACITY OF THOSE VESSELS COVERED BY SECTION 30.501, Wis. STATS.,
DESIGNED FOR OR REPRESENTED BY THE MANUFACTURER AS BEING SUIT-
ABLE FOR USE WITH OUTBOARD MOTOR OR DESIGNED TO BE PROPELLED BY
0ARS, EXCEPT THOSE VESSELS DEPENDENT SOLELY UPON THE BUOYANCY
OF PONTOONS OR SIMILAR FLOTATION DEVICES,

(a) Step 1: The cubic volume of the hull shall be determined up to
a reference plane (static float line) which passes through the lowest
point of major leakage, such as the low point of the gunwale, tran-
som cut-out or top of motor well, and is parallel with a line connect-
ing the intersections of the sheer with the forward face of the stem
and the sheer with the after-face of the transom. “Sheer” is defined
as the intersection of the hull with deck, gunwale or super-structure.

(b) Step 2: The weight capacity shall be determined by converting
the hull cubic volume (Step 1) to the weight of water displaced by
this volume as follows: multiply the product of Step 1 by 62.5, then
subtract the weight of the vessel, and divide the remainder by a
safety factor of five.

Register, June, 1968, No. 150
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(e) Work sheet. The following work sheet (Table I) can be used

in determining the weight capacity of the hull. The figures to be
inserted are taken from the boat dimension drawings (Table II) to

-Z8T~

s /1]
TABLE I CAPACITY FORMULA WORK SHEET 2 . =~ “ﬁ;
Sy T.=. %
'.P L — :
0 : ~
Compute Areas of Sections i E:' i
Formula: Area =15 (0 + 4b + 2 + 4d + o) e ]
Note: For maximum allowable height (H) in any section, check inside this form, ¥ e 8
5 = o
Area A -~ Section Quarter Length Forward: g == g d
= = s
A= [____+4( )+2{_}+44__)+___] TABLE I % = =5 -—§ i § - —
b d e Inches To = ﬁ = g L
A= square feet (two demmc[ places) W = 5 s R I !_‘
Area B - Section Amidships: ol g ,3; g g g ;g
s/en | 081 N = § B EE
B= [___.+4( )+2( )+4( _)+___] :/,:n 042" Z \ 3 i
f, il 052" "
B= square feet (h'lo dac-mal places) ¥ :::::: .rf:: % s g E L §i
- Secti . | esy g er T~ &8
Area C - Section Quarter Length Aft: z:: : 1“: " J_E g B I\ .
c= o o M ) i ), # s ea) e z-- ::gg- 5 B R = R
- b £ d e 5" A : T:‘-. »
= quare feet (two decimal places) g 500" =@
™ .mi
Area D = Section Aft: . 8" 667" | pcr
gn 750" ° ! E
= 10" 833! F~
D [_ PO _ } + 2‘ ) + “( _) + = : __] 11" Jlfl' \ : i =
D= squure feet (two du::mal plous) 'r_ Y o .
Compute Cubic Caopacity § §
_ > o
Formula: Cubic Capacity of Hull-—';!'{(M + 28 + 4C + D) + Notel, £ 3 e T i 7 P (e
Cubic Capacity = ——>—— [«_Z“}+2('E'J+4('E'l+'ﬁ’] - 5 =
Cubic Copacity = cubic feet (one decimal place) =
Step 2. g
Compute Maximum Weight Capacity H
Formula: Capacity = |(Cubic Capacity x 62.5) — Boat w.igm] -5 g '
Capacity = % 62.5) — __] —:~ 5 g \

Capacity = pounds (nearest whole number)

Note 1: The volume of integrul structure aft of the transom below the static float line may be added to the calculated
cubic capacity, Register, June, 1968, No, i50
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which the letters under the blank spaces refer. All dimensions should
be converted to decimal numbers before insertion in the formula.
Table III converts inches and eighths of inches to the decimal equiva-
lents in feet.

(2) DETERMINATION OF WEIGHT CAPACITY OF THOSE VESSELS COVERED
BY SECTION 80,501, WIS. STATS., WHICH HAVE PERMANENTLY INSTALLED
ENGINES, EXCEPT THOSE VESSELS DEPENDENT SOLELY UPON THE BUOY-
ANCY OF PONTOONS OR SIMILAR FLOTATION DEVICES.

(a) Weight capacity shall be determined in the same manner as
for vessels represented as being suitable for use with outboard motor
except that the weight of all machinery and associated operating
gear including battery, fuel and fuel system shall be subtracted.

(8) DETERMINATION OF WEIGHT CAPACITY OF THOSE VESSELS COVERED
BY SECTION 30.501, Wis. STATS.,, WHICH ARE DEPENDENT SOLELY UPON
THE BUOYANCY OF PONTOONS OR SIMILAR FLOTATION DEVICES.

(a) Weight capacity shall be determined by the following tests or
by the substitute method provided if the conditions stated therein are
met. The tests shall be conducted with the maximum horsepower
motor for which the boat is recommended and with full fuel tanks
and operating equipment in normal position,

1. The transverse stability shall be tested by adding weight on the
lower deck in the extreme outboard position which the arrangement
permits (i.e., within one foot of the edge) until the top of the pon-
toon on the loaded side becomes awash.

2. The longitudinal stability shall be tested by adding weight on
the lower deck evenly about a point 34 of the lerigth of the deck from
forward until the edge of the lower deck becomes immersed. This test
shall be repeated at the after end of the craft by adding weight
evenly about a point % of the length of the deck from aft until the
edge of the lower deck or the top of the motor mounting bracket be-
comes immersed, whichever occurs first.

3. In a design having more than one deck intended to support pas-
sengers (i.e.,, having railings and means of access), the tests in pars.
1 and 2 shall also be conducted by adding weight in the specified loca-
tions on the upper deck until the conditions specified in 1 and 2 above
respectively are attained.

4, Ninety percent (90%) of the least of the weights attained by
the tests in paragraphs 1 and 2 shall be the weight for passengers.

5. The weight capacity for the craft shall then be the sum of the
weight for passengers plus the weight for the maximum horsepower
motor for which the boat is recommended, full fuel tanks and operat-
ing equipment.

(b) A substitute method for determining the weight capacity of
pontoon boats may be applied to pontoon boats having only one deck.
The deck must be within the width of the pontoons, must be no more
than 6 inches above the pontoons, its length within the railings must
be no more than 80% of the pontoon length, must not overhang the
pontoon, and must be capable of draining overboard freely. If the
boat complies with these conditions, the weight capacity shall not
exceed one half of the reserve buoyancy of the boat which shall be
determined by subtracting the weight of the vessel including the
weight of the maximum horsepower motor for which the boat is

Register, June, 1968, No. 150
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recommended, full fuel tanks and normal o i i
perating equipment from
the buoyant force of the boat’s pontoons or similazg ﬂotatrion devices.

(4) PASSENGER CAPACITY. The recommended ¢ i
A passenger capacity of
thpse vessels covered by section 30.501, Wis. Stats., gshall ge :ieyteg'-
mined by the following equations, using whichever is less:

(a8) P=WC-—- (M-;G)
(a) P=passengers
WC = weight carrying capacity
M = maximum motor weight (not applicable to boats which
have permanently installed engines)

G = gear weight (not applicable to boats which have perma-
nently installed engines)

W= average weight of one passenger, but not less than 150
pounds

(b) P=LXB
15
P =passengers
L = boat length
B = maximum boat beam

(5) LINE.AR MEASUREMENTS. In the preceding paragraphs of this
section all hm_ear measurements are taken outside planking or plating
and recorded in feet with decimal equivalents for inches and eighths
all volume measurements in cubic feet and all weight measurements
are in pounds.

History: Cr. Register, March, 1966, No, 123, eff. 4-1-66.

Next page is numbered 25
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as a place for human defecation or urination.

STATE BOARD OF HEALTH 304a

Chapter H 80
BOAT AND ON-SHORE SEWAGE FACILITIES

H 80.01 Applicability H 80.07 Piping and fittings

H 80.02 Definitions H 80.08 Alternate waste discharges

H 80.03 Approved comparable con- H 80.09 On-shore disposal facilities
struction . H 80.10 Alternate facilities

H 80.04 Contract applicability H 80.11 Operation and maintenance

H 80.05 Reduction in solid size

H 80.06 Holding tank and appur-

tenances

H 80.01 Applicability. This regulation for the abatement of water
pollution through control of the discharge of sewage from boats
maintained or operated at any time upon the inland waters of the
state, defined in section 29.01(4), Wis. Stats., shall be applicable to
any boat which is equipped with a toilet that is not sealed.

Note: 29.01(4), Wis. Stats., provides: “All waters within the jurisdiction
of the state are classified as follows: Lakes Superior and Michigan, Green
Bay, Sturgeon Bay, Sawyer’s harbor, and the Fox river from its mouth up
to the dam at De Pere are ‘outlying waters.” All other waters, including
the bays, bayous and sloughs of the Mississippi river bottoms, are ‘inland

waters.’ "’
History: Cr. Register, February, 1966, No. 122, eff. 3-1-66.

H 80.02 Definitions. The following definitions shall apply in the in-
terpretation and enforcement of this chapter.

(1) AprprovED. Written approval from the board.

(2) BoARD. The state board of health

(3) Boar. Every description of watercraft, other than a seaplane,
on the water, used or capable of being used as a means of transpor-
tation on water.

(4) Heap. Any toilet facility installed on a boat, including in-
cineration and chemical type toilets.

(5) HOLDING TANK. A permanently installed container which re-
ceives the discharge from one head or more and retains the sewage
for shore disposal.

(6) MAINTAIN AND OPERATE. To moor and occupy and to navigate,
steer, sail, row or otherwise to exercise physical control over the use
or movement of a boat.

(7) OwNER, The person who has lawful possession of a boat by
virtue of legal title or equitable interest therein which entitles him to
such possession.

(8) SeALED. Making a head incapable of discharging sewage into
the waters upon which a boat is operated or moored.

G>History: Cr. Register, February, 1966, No, 122, eff. 3-1-66.
H 80.03 Approved comparable coustruction. When compliance with

this regulation, without modification, appears impracticable, the board
shall be so informed in writing, giving reason therefor and any sug-
gested modifications that would reasonably comply with the intent of

Register, February, 1966, No. 122
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the law and this regulation, and be requested to approve suggested
modifications or to give advice as to acceptable alternate installations
or devices.

History: Cr. Register, February, 1966, No. 122, eff. 3-1-66

H 80.04 Contract applicability. Applicable provisions of this regula-
tion shall be construed to be a part of any order or agreement, writ-
ten or verbal, for the installation of a holding tank or shore disposal
facility or appurtenances thereto.

History: Cr. Register, February, 1966, No, 122, eff. 3-1-66.

H 80.05 Reduction in solid size. The sewage discharged from a head
shall pass through an integral or separate macerating, grinding or
homogenizing device prior to discharge to a holding tank. The device
shall be automatically operated each time a head is flushed and shall
be capable of reducing the particle size of solids so that the greatest
dimension is less than the size of the head trap.

History: Cr. Register, February, 1966, No. 122, eff. 3-1-66.

H 80.06 Holding tank and appurtenances. (1) TANK MATERIAL AND
STRENGTH. Each holding tank shall be constructed of a plastic which
is resistant to acid, alkali and water; stainless steel with comparable
resistance, or other approved material. A holding tank, with all open-
ings sealed, shall show no signs of deformation, cracking or leakage
when subjected to a combined suction and external pressure head
equivalent to a 50-foot head of water. It shall be designed and in-
stalled so as not to become permanently distorted with a static top
load of 200 pounds.

(2) MoUNTING. The holding tank shall be mounted sufficiently be-
low the head so that the tank inlet is below the fixture trap, excepting
that on boats equipped wih pump type marine heads the holding
tank may be located above such head. The minimum support for a
tank shall be that recommended by the manufacturer which shall be
sufficient to rigidly secure the tank in place.

(8) Capacrry. The tank capacity for a boat shall be sufficient to
receive the waste from the maximum number of persons that may be
on board during a 16-hour period. The passenger rating shall be that
indicated on the boat’s capacity plate, or that of a boat of similar
size should the plate be illegible or missing. Minimum tank capacity
in gallons for boats having a marine type head shall be 2.5 times
the rating or 20 gallons, whichever is the greater. An owner of a
commercial boat carrying more than 8 persons per 16-hour period, or
of any boat equipped with standard type water flush toilets, shall
request information from the board as to required tank capacity, sub-
mitting information as to type of boat usage and passenger rating
with such request.

(4) CONTROLS AND MAINTENANCE. Each holding tank shall have
installed therein a sewage level device which actuates a warning light
when the tank becomes three-fourths full. The light shall be located
so that it can be readiy observed. The level indicator and light de-
vice shall be in operable condition at any time the boat is used. Such
water level indicator shall be installed on a removable plate or cap of
such design and of such size as to make a watertight seal with a tank
opening that is sufficiently large to accommodate the light actuating
device and to permit any necessary cleaning of the tank or rodding
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of the piping should no other provisions be made for such latter
purposes in the tank design. The plate or cap shall be readily re-
movable for maintenance purposes.

(5) OPENINGS FOR PIPING. Openings shall be provided in each hold-
ing tank for inlet, outlet and vent piping. The openings and pipe
fittings shall be so designed as to provide watertight joints between
the tank and the piping. Inlet openings should preferably be such
that they could accommodate fittings that would be connected to pip-
ing ranging from 1% inches to 2% inches in nominal inside diameter
(1D.). Outlet openings shall be such as to accommodate 1%-inch L.D.
piping. Vent pipe openings shall be able to accommodate fittings for
one-inch I.D. pipe, and should preferably be located at the top of a
conical frustrum or cylindrical vertical extension of the tank which
is at least two inches in diameter at the base and two inches or more
in height.

(6) ELECTRICAL sSYSTEM. The electrical system associated with a
boat holding tank system shall conform to accepted practice.
History: Cr. Register, February, 1966, No. 122, eff. 3~1-66.

H 80.07 Piping and fittings. (1) Si1zE, The piping from the head to
the holding tank shall be at least as large as the trap of the head
fixture. The piping from the tank to the pump-out connection shall
have a nominal inside diameter of at least 1% inches,

(2) MATERIAL. All waste and vent piping shall be made of gal-
vanized steel, wrought iron or yoloy pipe; lead; brass; type M copper;
or flexible or rigid plastic pipe. Assembly shall be made with threaded
fittings in the case of ferrous or brass pipe; lead or solder type fit-
tings in the case of lead and copper pipe; and with threaded fittings,
invertible clamp type fittings or weldable fittings in the case of plastic
pipe. Clamps, usable only with plastic pipe, shall be made of stainless
steel. All piping materials and fittings shall be capable of withstand-
ing a pressure of at least 75 pounds per square inch and a combined
maximum suction and external pressure head equivalent to 50 feet
of water.

(8) LocarioN. No piping, other than that for venting, associated
with the boat sewage system shall pass through the hull. The vent
pipe may pass through the upper part of the boat transom and shall
terminate with an inverted U-bend the opening of which shall be
above the maximum water level in the head or sewage holding tank.
When any storage tank receives discharge from a pump type head
the tank vent pipe shall be provided with a combined air and vacuum
float valve of a design to prevent discharge of liquid waste. The
terminal of the outlet pipe shall be located above the holding tank in
a manner that makes impractical gravity discharge of the contents. It
shall have an airtight capping device marked “WASTE?” or such word
shall be provided on the boat surface immediately adjoining the out-
let pipe.

History: Cr. Register, February, 1966, No. 122, eff. 3-1-66.

H 80.08 Alternate waste discharges. No boat equipped with a means
of discharging sewage directly from the head or holding tank into
the water upon which the boat is moored or is moved shall enter in-
land waters of the state until such means of discharge are inactivated
through removal of pumping devices when so equipped or through
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plugging of the outlet when discharge by gravity is possible. An owner
or operator of a boat equipped with an alternate disposal system shall
contact the area game warden or a local police department with
respect to inactivation before entering inland waters. The owner or
operator shall give information as to the inland waters he plans to
navigate and as to the time of stay on such waters.

Note: Discharge of wastes from boats in any form would be contrary 1o
section 29.29(3), Wis, Stats.

History: Cr. Register, February, 1966, No. 122, eff. 3-1-66.

H 80.09 On-shore disposal facilities. (1) Pump. A self-priming pump
shall be provided for the on-shore removal of sewage from boat
holding tanks. The pump shall be powered by an explosion-proof
electric motor. Head characteristics and capacity shall be based on
installation needs for the site. The pump may be either fixed in posi-
tion or portably mounted,

(2) SucTiON HOSE. The suction hose shall be of fire suction hose
quality. A quick-connect dripproof sewer coupling of bronze or brass
shall be fitted to the end of the hose that is to be attached to the boat
piping outlet.

(3) DiSCHARGE HOSE: Flexible hose used as a pump discharge shall
be of fire hose quality. All fixed piping or sewers shall conform with
requirements of the state plumbing regulations, Wis. Adm. Code,
Ch. H 62.

(4) SEWAGE DISPOSAL REQUIREMENTS. (a) Public facilities. When
public sanitary sewers are available within a reasonable distance
from the marina or pump-out dock, the disposal piping shall be de-
signed to discharge thereto. See Wis. Adm. Code section H 62.04.

(b) Private facilities. When the marina or dock is remote from
a public sewer, a private sewage disposal system installed in com-
pliance with applicable state plumbing regulations shall be provided
unless adequate private treatment and disposal facilities are already
available. See sections H 62,04 and H 62.20,

(5) PLAN APPROVAL, Every owner, personally or through his repre-
sentative, shall obtain written approval from the board prior to award
of any new or modified construction of shore disposal facilities set
forth in this section. Three sets of plans and specifications of such
new or modified shore disposal facilities to be constructed for the
purpose of pumping out boat holding tanks and disposing of the
sewage shall be submitted to the board for review as to acceptability.
Plans and specifications shall cover in detail the materials to be
used, the capacity of the pump, and when applicable, the size and
construction of septic tank, results of soil percolation tests and lay-
out of the soil absorption system. Location of all wells within 150
feet of the absorption system and the general topography of the area
shall be shown on a location plan.

History: Cr. Register, February, 1866, No. 122, eff. 3-1-66.

H 80.10 Alternate facilities, (1) CHEMICAL TYPE TOILETS. Chemical
toilets of adequate capacity and of proper design may be used in lieu
of a head flushed by water provided the container is not portable and
use of on-shore pump and disposal facilities is provided for in the
design of the unit. The design of the toilet and on-shore disposal
adaptation shall be approved,
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(2) INCINERATION TYPE TOILETS. An approved incinerator -type
toilet may also be used in lieu of a head flushed by water provided
it is of adequate capacity to handle the passenger load. Equipment
for removal of resulting ash shall be kept on board.

Note: If U, S. Coast Guard inspection certificate of the boat is needed,

the owner should make inquiry of said agency as to the acceptability of
such fixture.

History: Cr. Register, February, 1966, No. 122, eff., 3-1-66.

H 80.11 Operation and maintenance. All facilities controlled by this
chapter shall be maintained in good operating condition at all times.
All necessary tools for repair and maintenance shall be kept on board
or on dock, as the case may be, and shall be properly stored when
not in use. Extra fuses for electrical equipment and extra indicator
lights shall be on hand. Pump-out suction hoses should be adequately
drained through the pump before disconnection and then be properly
stored or sealed. Pumping equipment shall be shut off before the
hose is disengaged from the boat outlet pipe. Ashes removed from
incineration type toilets shall be retained for shore disposal.

History: Cr. Register, February, 1966, No. 122, eff. 3-1-66..

H 80.12 Prohibited Facilities. No person shall
use or permit to be used as a holding facility for
human defecation or urination, a pail, plastic bag
or any other type of portable, semiportable or dis-
posable receptacle aboard boats not specifically
permitted by the provisions of this chapter.

Register, February, 1966, No, 122
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APPENDIX NOTE D

BOATING ORDINANCES IN WISCONSIN

Illustration of a Comprehensive Ordinance for Regula-
tion of Watercraft

Synopsis of Local Boating Ordinances in Wisconsin --

Files of the Wisconsin Division of Conservation (1967).

Frequency of Provisions Contained in Local Boating
Ordinances -- Files of the Division of Conservation.

Examples of Provisions Extracted from Ordinances Contained
in Files of Division of Conservation.
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Illustration of a Comprehensive Ordinance for Regula-
tion of Watercraft

Town, city and village ordinances in Wisconsin
regulating watercraft vary from single to several
paragraph ordinances pertaining to selected activities
to comprehensive ordinances controlling many aspects
of water recreation. The Lake Pewaukee ordinance in-
corporates many provisions commonly found in other
ordinances. This ordinance and an outline are produced
to illustrate the content and language of a comprehen-
sive approach:

1. Intent

2. Applicability and enforcement

3. State Boating Laws Incorporated by Reference

4., Definitions

(a) Shore Zone
(b) Swimming Zone
(c) Anchorage, Moorage
(d) Houseboat
(e) Public Landing
5. Speed Restrictions
(a) General Limits
(b) Special Limits

6. Operation by Minors

7. Capacity Restrictions

8. Additional Traffic Rules

(a) Right of Way at Docks, Piers and Wharves
(b) Right of Way of Sailboats
(c) Houseboats

9. Intoxication and Intoxicating Liquors

10. Anchorages and Stationary Objects



11.

12.

13.

14.

15.

16.

17.
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(a) Rafts and Buoys

(b) Designation of Anchorage

(c) Public Landings

(d) Mooring Lights Required

(e) Buoys Marking Race Courses

Safe Operation Required

Swimming Regulations

{a) Swimming from unanchored boat

(b) Distance from shore

(c) Hours limited

Water Skiing

(a) Persons in a boat

(b) Hours

(c) Distance from shore, landings, and beaches
(d) Life preserver or belt

(e) Length of tow

(f£) Exceptions

Littering Waters Prohibited

Races, Regattas, Sporting Events and Exhibitions
(a) Permit required

(b) Permit

(c) Right of Way of participants

Markers and Navigation Aids: Posting Ordinance
(a) Duty of Chief

(b) Standard markers

(c) Interference with markers prohibited

Driving Automobiles or Other Motor Driven Vehicles
on the Ice



18.

19.
20.
21.

22.
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(a) Safe operation

(b) Speed

(c) Propellor-driven surface craft prohibited

(d) Hours

(e) Definitions

(f) Risk and liability

Penalties and Deposits

(a) Violations - major

(b) Violations - minor

(c) Money deposits

Wisconsin Statutes Defined

Repeal of Conflicting Ordinances

Severability

Effective Date:

Clerk's Duty
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ORDINANCE

An ordinance io regulate water traffic, boating and
water sporis vpon the waters of Pewaukee Lake and
prescribing penalties for violation thereof.

The Town Beard of the Towns of Delafield, the Town of Pewaukee
and the Village Board of the Village of Pewaukee, Wisconsin, do or-
dain as follows:

SECTION 1. INTENT. The intent of this ordinance is to provids
safe and healthful conditions for the enjoyment of aguatic recreation
consistent with public needs and the capability of the water resource.

SECTION 2. APPLICABILITY AND ENFORCEMENT: The provi-
sions of this ordinance shall apply to the waters of Pewaukee Lake,
within the jurisdiction of the Town of Delafield, the Town of Pewau-
kee, and the Village of Pewaukee,

The provisions of this ordinance shall be enforced by the officers
of the Water Safety Patrol Unit of the joint jurisdiction of the Town
of Delaficld, the Town of Pewaukee, and the Village of Pewaukee.

SECTION 3. STATE BOATING AND WATER SAFETY LAWS
ADOPTED

The statutory provisions describing and defining regulations with re-
spect to water traffic, boats, boating and related water activities in tie
following enumerated sections of the Wisconsin statutes, exclusive of
any provisions therein relating to the penalties to be imposed or the
punishment for violation of said statutes, are hereby adopted and Ly
reference made a part of this ordinance as if fully set forth hercin.
Any act required {0 be performed or prohibited by the provisions of
any statute incorporated by reference herein is required or prohibited
by this cordinance.

30.50 (Definitions)

30.51 (Operation of Unnumbered Boats Prohibited)

30.52 (Certificate of Number)

30.53 (Identification Number to be Displayed on Boat; Certificats
to be carried)

30.54 (Transfer of Ownership of Numbered Roat)

30.55 (Notice of Abandonment or Destruction of Boat or Change
of Address)

30.60 (Classification of Motorbozis)

30.61 (Lighting Equipment)

30.62 (Other Equipment)

30.64 (Pairol Boats Exempt froma Certain Traffic Regulations)

30.65 (Traffic Rules)

30.65 (Speed Restrictions, paragraph 1)

30.67 (Accidents and Accident Reports)

30.68 (Prohibited Opeiation)

30.68 (Water Skiing)

30.70 (&kin Diving) .

30.71 (Boats Equipped with Toilets)



-192-~

2

30.79 (Municipal Water Safety Patiols)

SECTIOIN 4. DEFINITIONS:

(a) SIIORE ZONE: The water area within 200 feet of any shore.

(b) SWIMMING ZONY: An authorized area marked by official
buoys to designate a swimming area,

(¢) ANCHORAGE, MOORAGE: An area where continuous anchor-
ing or mooring of boats for more than 24 hours is permitted.

(d) HOUSEBOAT: A boat on which a toilet or food preparation
facilities exist or on which persons are living, sleeping or
camping.

(¢) PUBLIC LANDING: A marina or landing facility and the ad-
joining public shore line under the jurisdiction of the state,
county or rnunicipality,

SECTION 5. SPEED RESTRICTICNS:

(a) GENERAL LIMITS: No person shall operate a motor boat at
a speed in excess of 10 mph between the hours of one-half
hour after sunsel and one-half hour before sunrise on all
waters; provided that this provision shall not apply to boats
participating in duly authorized races over a course laid out
and plainly marked and adequately patrolled.

(b) SPECIAL LIMITS: No person shall at any time operste a
motor boat in excess of 5 mph within 200 fect of any shore,
swimmer not in a designated swinnning aresa, marized public,
swimming area, diving flag, canoe, rowboat, sailhcat, non-
operating motor boat, bridge or public landing or anchorage.

SECTION 6. OPERATION BY MINNORS: No pevsen under 12 years
of age shall operate or be permnitted to operate a motor boat of more
than 10 horsepower unless there is present in the boat a person 16
years of age or older. No persoen under 10 years of 25 shall operate
or be permitted to operate a inotorbozt unless there is present in the
boat a person 16 years of age or older. The owner of the boat shall
be held to have violated this section if he knowingly pecmits or sui-
fers any such operation.

SECTION 7. CAPACITY RESTRICTIONS: No person shall operate
or loan, rent or permit a boat to leave the place where it iz custormaori-
ly kept for operation on the waters envered by this ordinance with
more passengers or cargo than a safe ¥mad.

SECTION 8. ADDITIONAIL TRAFFIC RULES: In additicn to the
traffic rules in s.30.65 of the Wisconsinn Statutes adopted in Section 1
of this ordinance, the following rules shall apply to boats using the
waters covered by this ordinance:

(a) RIGHT OF WAY AT DOCKS, PIERS AND WIHARVES: Boats
leaving or departing from pier, dock or whar{ shall have the
right of way over all other watereraft approaching such dock,
pier or whart,
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(b) RIGHT OF WAY OF SAILBOATS: Boats propelled entirely by

()

muscular power shall yield the right of way to sailboats when
necessary to avoid risk of collision.

HOUSEBOATSE: Anchering, drifting or mooring of househoats
iz prohibited from 12:60 midnight to sunrise: However, un-
occuppied houseboals may be anchored in designated anchor-
ages or moored to shore during this period with written per-
mission of the property owner. An exception may be granted
by the Chief of the Water Safety Patrol for a period not to
exceed twenty-four hours provided such houseboat is moored
to shore with wrilten perinission of the property owner and
where suitable shore sanitary facilities are available for use.

SECTION 9. INTOXICATION AND INTOXICATING LIQUORS:

@

INTOXICATED PERSONS NOT TO RIDE IN BOA'TS: No per-
son shall permit any peirson who is so intoxicated as to bz un-
able to provide for his own safety or the safety of others to
ride as a passenger in any boat operated by him.

SECTION 10. ANCHORAGES AND STATIONARY ORBJECTS:

(a)

(b)

(c)

(d)

(e)

RAPTS AND BUOYS: No person shall ercet or maintain any
raft ski jump, stationdry platform or any other obstacle to
navigation more than 200 feet from the shore at any timae un-
Jess a permit is obtained from the Chief of the Water Safety
Patrol and unless it is so constructed or anchored that it has
at least 6 inches of free board above the water line,
DESIGNATION CF ANCHORAGES: The shore zone is desig-
nated an anchorage or moorage except in areas of heavy traf-
fic where anchoring or mooring may be prohibited by order
of the Chief of the Water Salety Patrol. Anchoring or mooring
of a boat other than an emergency craft is prohibited in
swimming zones. Anchoring or mooring for more than 24 houra
is prohibited elsewhere on the lake.

PUBLIC LANDINGS: Mooring or anchoring of boats at public
landings other than at piers as designated by the controlling
governmental agency is prohibited.

MOORING LIGHTS REQUIRED: No person shall mioor or an-
chor any unoccupied bhoat, raft, buoy or other floaiing object
more than 200 feet fromm the shoreline between sunset and
sunrise unless a permit has been obtained from the Chief of
the Water Safety Patrol and there is prominently displayed
thereon a white light of sufficient size and brightness to be
visible from any direction for a distance 1509.feet on a dark
night with clear atmosphere except as provided in Section (e).
This provision shall not apply to the shore zone or objecis
moored or anchored in designated anchorages.

BUQYS MARKING RACE COURSES: Such buoys may be set
without lighting provided that a permit has been obtained
from the Chief of the Water Safety Patrol that they are a
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bright colér and that they are made of materials which will
not damage a boat if struck,

SECTION 11. SAFE OPERATION REQUIRED: No person sholl
operate direct or handle a boal.in such manner as to unreasonably
annoy, unnecessarily frighten or endanger the occupants of his or
other boats,

SECTION 12. SWIMMING REGULATIONS:

(a)
)

(c)

No person shall swim from any unmanned boat unless such
boat is anchored.

DISTANCE FRROM SHORE: No person shall swim more than
200 feet from the shore unless in a designated swimming zone
or when accompanied by a competent person in a boat.
HOURS LIMITED: No person shall swim more than 200 feei
from the shoreline between sunset and sunrise.

SECTION 13. WATER SKIING:

(a)

(b)

(c)

(@

(e)

)

PERSONS IN A BOAT: No person shall operate a boat for the
purposé of towing a* person on water skis, aquaplane or simi-
lar device or permit himself to be towed for such purpcse un-
less there are two or more competent persons 12 years of age
or over in such boat,

HOURS: No person shall operate a boat for the purpose of
towing a water skier, agquaplane or similar device or engage
in water skiing between the hours of sunset and 10:00 a.an.
DISTANCE FROM SHORE, LLANDINGS, AND BEACHES: No
person shall operate a boat for the purpose of towing a water
skier or no water skier shall ski within 200 feet of the shore
line or the outside limits of any swimming zone, any other
watercraft, and any swimmer not in a designated swimining
area, any diving flag or within 200 feet of any public boat
landing. :

LIFE PRESERVER OR BELT: No person shall engage in
water skiing, aquaplaning or similar activity unless they are
wearing a life belt or preserver.

LENGTH OF TOW: The maximum length of any tow rope for
towing a person water skiing, aquaplaning or similar activity
shall be 75 feet,

EXCEPTIONS: The lumitations of this section shall not apply
to participants in ski meets or exhibitions authorized and con-
ducted as provided in Section: 15,

SECTION 14. LITTERING WATERS PROHIBITED. No person
shall deposit, place or throw from amy boat, raft, pier, platiorm or
similar structure, any cans, paper, debris, refuse, garbage, solid or
liguid waste into the water, /

!
SECTION 15. RACES, REGATTAS, S;PORTING EVENTS AND

EXHIBITIONS

{
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(2) PERMIT REQUIRED: No person shall direct or participaie in

(b)

(c)

any boat race, regatia, water ski meet or other water sporting
event or exhibition unless such event has been authorized and
a permit issued therefor by the Chief of the Water Safety
Patrol. ‘

PERMIT: A permit issued under this section shall specify the
course or arvea of water to be used by participants in such
event and the permitiee shall be required to place markers,
flags or buoys approved by the Chief of Water Safety Patrol
designating the specified area. Permits shall be issued only if
in the opinion of the Chief the proposed use of the water can
be carried out safely and without danger to or substantial
obstruction of other watercraft or persons using the lake. Per-
mits ghall be valid only for the hours and arcas specified
thereon.

RIGHT OF WAY OF PARTICIPANTS: Boats and patticipants
in any such permitted event shall have the right of way on
the marked area and no other person shall obstruct suci area
during the race or event or interfere therewith.

SECTION 16. MARKER AND NAVIGATION AIDS: POSTING

(2)

(b)

(9]

ORDINANCE:

DUTY OF CHIEF: The Chief of the Water Safety Patrol unit
is authorized and directed to place authorized markers, navi-
gation aids and signs in such water areas as shall be appro-
priate to advise the public of the provisions of {his ordinance
and to post and maintain a copy of this ordinance at all
public access points within the jurisdiction of the Village of
Pewaukee, the Towns of Delaficld and Pewaukee and the
County of Waukesha.

STANDARD MARKERS: All markers placed by the Chief of
the Water Safely Patrol or any other person upon the waters
of the lake shall comply with the regulations of the Wisconsin
Conservation Commission.

INTERFERENCE WITH MARKERS PROHIBITED: No person
shall without authority remove, damage or destroy or moor
or attach any watercraft to any buoy, beacon or marker placed
in the waters of the lake by the authority of the United
States, state, county or town, village or by any private person
pursuant to the provisions of this ordinance.

SECTION 17. DRIVING AUTOMOBILES OR OTHER MOTOR

(a)

DRIVEN VEHICLES ON THE ICE:

SAFE OPERATION: No person shall use or operate any auto-
mobile or other motor driven vehicle in any manner so as to
endanger persons engaged in skating or in any other winter
sport or recreational activity being engaged in upon the ice
and no person shall, while using or operating any automoebile
or motor driven vchicie, tow, pull, or push any person or per-
sons on skafes, sleds, skis, toboggan or device or thing of any
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(c)

(d)
(e)
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kind designated or utilized to carry or support onec or more
persons.

SPEED: No person shall use or opcrate any automobile or
other motor driven vehicle at a speed in excess of ten (10)
miles per hour.

PROPELLOR DRIVEN SURFACE CRAFT PROHIBITED: No
person shall operate any propeller driven surface vchicle, de-
vice or thing, whether or not designed for the transporting of
a person Or persons.

HOURS: No person shall use or operate any automobile or
motor driven vehicle on the ice after 8:30 p.m. in the evening.
DEFINITIONS: The word “autornobile” as used in this ordin-
ance shall be construed to mean all motor vehicles of the type
and kind permitted to be operated on the Highways in the
State of Wisconsin.

“Motor Driven Vehicle” as used in this ordinance shall be con-
strued to mean any kind o fdevice or thing designed or utiliz-
ed for propulsion or movement upon the ice using a motor,
whether of internal coimnbustion design or not.

RISK AND LIABILITY: All traffic on the icebound water of
Pewaukee Lake shall be at the risk of the traveler as set forth
in Section 30.81 (3) of the Wisconsin Statutes and nothing in
this ordinance shall be construed as rendering the enacting
authority liable for any accident to those engaged in permit-

SECTION 18, PENALTIES AND BIXPOSITS:

(a)

(b)

(©

VIOLATIONS: — MAJOR: Any person violating the provisions
of Section 30.67 (1) or 30.68 (I} as incorporated by Section 3
of this Ordinance shall be fined not more than $200. Any per-
son violating any other provision of this Ordinance shall be
fined not more than $50 for the first offense and not more
than $100 for conviction of the same offense a second time
within one year. Upon default in pdyment of such fine such
person shall be imprisoned inn the County Jail until full pay-
ment is made but not exceeding sixty (60) days.

VIOLATIONS: — MINOR: Any person who shall violate any
provision of this ordinance exgept as specified in sub. (a) of
this section shall upon conviction thereof forfeit not less than
$1.00 nor more than $100 together with the costs of prosccu-
tion and in default of payment thercof shall be imprisoned in
the County Jail until full pawment thereof is made, but not
exceeding sixty (60) days.

MONEY DEPOSITS: Any officer arresting a person for viola-
tion of a provision cf this Qrdinance who is unable to bring
the person arrested before the (Police) Justice of the Peace or
(County) Court without unnecessary delay shall permit such
person to make a money depsusit as provided in Sec. 30.76 of
the Wisconsin Statutes. Such eposit shall be made to the Vil-
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lage of Pewaukee Police Headquarters or other offices desig-
nated for collections.

SECTION 19. WISCONSIN STATUTES DEFINED: Wherever used
in this Ordinance the term “Wisconsin Statutes” shall mean the Wis-
consin Statutes of 1959 and subsequent amendments.

SECTION 20. REPLAL OF CONFLICTING ORDINANCES: All
Ordinances regulating water traffic, boats, boating or water sports upon
the waters covered by this Ordinance heretofore enacted by the town
or village boards of the Town of Delafield, Town of Pewaukee and vil-
lage of Pewaukee are hereby repealed.

SECTION 21. SEVERABILITY: The provisions of this Ordinance
shall be deemed severable and it is expressly declared that the town or
village boards would have passed the other provisions of this Ordin-
ance irrespective of whether or not one or morc provisions may be de-
clared invalid and if any provision of this Ordinance or the application
thereof to any person or circumstances is held invalid, the remainder
of the Ordinance and the application of such provisions tp other por-
sons or circumstances shall not be affected thereby.

SECTION 22. EFFECTIVE DATE: CLERK'S DUTY: ‘

(@) This Ordinance shhll take effect and be in force from and

after its passage and publicaticn (posting) as provided by law.

(b) The Town or Village Clerk is directed to file a copy of this

Ordinance with the Wisconsin Conservation Commission in
Madison, Wisconsin,

SECTION 23. As provided in Section 33.77 of the Wisconsin Stat-
utes posting of this Ordinance at public access points is re-
quired

RESOLUTION

BE IT RESOLVED by the Town Board of Delafield, the Town
Board of Pewauvkee and the Village Board of Pewaukee the following
inforcement Structure be and hereby is adopted:

In order to uniformly enforce “an ordinance to regulate water
traffic, boating and water sports upon the waters of Pewaukee Lake”
there be appointed by the respective boards . . . a water safety patrol
unit made up of one representative of each governmental agency on the
lake: Town of Declafield (1); Town of Pewaukee (1); Village of Pewau-
kee (1); Waukesha County (1). The Water Safety Patrol Chief shall be
an ex-officio member of the unit. The unit weuld be charged with cn-
forcement of the Ordinance, recommended equipment needed, maintain
such equipment, post signs, carry on an educational program to ac-
quaint lake users with the Ordinance, issue permits under the Ordin-
ance, establish a schedule of fines and forfeiture in consultation with
the courts, and such other duties as will be necessary to properly en-
force the Ordinance. The unit will also develop a formula for sharing
of the costs by the governmental juris@iction involved.
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INTRODUCTION

The general conclusions on the following pages are derived from a review of the
108 village, town, and city ordinances and the two county ordinances on fille
with the Law Enforcement Division in July, 1967.

Every area which has a lake or stream used by the public has problems which must
be solved. It is all but impossible to attempt to note the many differences

which exist between the many ordinances. Each village or county has its own
problems which the ordinance is meant to correct.

The 16 areas designated for capsule synopsis were arbitrarily selected. They
are not meant to be all-~inclusive of all the areas which might be selected.
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General Onerating Requirements

0f the ordinances reviewed, over 15 established minimuw age requirements for
boat operators. The most prevalent ninimum age was 12 years of age; with 10,
14, 16, and 18 also being mentioned. Exceptions were included in all but a
few of the minimum age ordinances. Generally, a minimum age was required
only where the motor size was 5 h.p. or more. The other major exception
allowed anyone to operate a boat providing an adult was also in the boat.

An adult is generally accepted as a l6-~year-old.

Restrictions on intoxicated operators and passengers were included in almost
every ordinance. Generally, no operator is to be intoxicated or under the
influence of any drug. Also, no person can be transported who is so intoxi-
cated that he cannot be responsible for his own safety. Individuals with
physical or mental handicaps which might prevent safe boat operation are also
restricted by most ordinances from operating a motor boat.

Most ordinances also include general wording about non-negligent and prudent
driving habits. A majority also prohibit anyone from sitting on the gunwales
except when executing a docking. Several ordinances expressly forbid anyone
from standing in a boat.

Finally, several ordinances require that every child under 12 must be wearing

a fastened life preserver. Ten ordinances prohibit the consumption of any
liquor while in a boat.

Zone Restrictions

a. Swim Zones

Almost every ordinance expressly or impliedly establishes a swim zone.
These zones vary from 50 feet to 500 feet. A major portiom of the ordi-
nances specifically label the first 50 feet from shore as the swim zone
and prohibit all boats from this area except when docking. Where the
swim zone extends beyond 50 feet, the ordinance usually included a speed
limit within the zone from 5 to 8 m.p.h.

Most ordinances also establish "no swimming' restrictions beyond 150 and
200 feet from shore. Any swimmers beyond the established limit must be
accompanied by a boat, and must stay within 50 feet of the boat. Various
ordinances include additional restrictions such as: sufficient preservers
in the boat for each swimmer, one boat per swimmer, a minimum age of 12

or 14 for the person in the boat, and complete prohibition of swimming
beyond the “limit" from sunset to sunrise.

b. Shore Zones

Again a majority of the ordinances expressly or impliedly establish a
shore zone in which special restrictions are to be observed.

In a majority of the crdinances the established shore zone includes all
water from the shore out 150 to 200 feet or out 75 feet from any piers

or extensions, whichever is further. Generally, boat speed is restricted
in the shore zone. These restricted speeds are covered in section

five (5).
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Passing and Right-of-Way

Most ordinances have specific regulations concerning both passing and right-
of-way. In general, the right-of-way priority is: sail, row, and motor.
Also, the boat to the right and the boat leaving a pler have the preference.
Those ordinances which mention passing allow such passing on either side.

When two boats meet head-on, each are usually obligated to steer to the right
and allow the other boat to pass to the left. When passing within 100 to

300 feet of stationary boats, swimmers, piers, the shoreline, etc., many ordi-
nances set a maximum speed of 6 to 10 m.p.h. Several ordinances include
provisions requiring a 'no wake'' or idle speed when passing close to other
objects.,

Motor Size Limitations or Prohibition

Six ordinances expressly prohibit the use of any motor-driven boats. Another
ten ordinances generally state that overpowering a boat is prohibited. Of
those ordinances establishing a maximum motor size, the majority have restric-
tions of 7-1/2 to 10 h.p. Several ordinances set maximum limitations of
1-1/2, 5, and 35 h.p. Several of the restrictive ordinances establish maximum
motor size only during certain parts of the day - usually during prime fishing
hours. Approximately one-fourth the ordinances reviewed had sections dealing
with motor size limitations.

Established Speed Limits

Every ordinance attempts to deal with boat speed limits. The majority in-
clude the words ''reasonable and prudent' as a means of controlling excessive
speed. A high majority of ordinances also establish maximum speed limits
during some portion of the day or night. There is little agreement in the
ordinances as to when slower speeds should be required. Over 20 different
time spans existed within the ordinances. Sunset to sunrise was commonly
used as the restrictive time for cutting boat speed. Specific time limita-
tions from 4 p.m. to 10 a.m., and from 5 p.m. to 9 a.m. were also common.
Some ordinances attempt to cut down boat speed in the morning, while others
attempt to limit boat speed in the early evening. Those ordinances dealing
with small, heavily-used bodies of water favored time limitations on speed
from late afternoon to mid-morning.

Not only did time limitations differ between ordinances - the maximum speed
limit allowed during specified times also differed from ordinance to ordi-
nance. Ten m.p.h. seemed to be the preferred limit during those hours when
speed was to be reduced. Also, 5 and 8 m.p.h. were used in many ordinances.
Approximately one-fourth the ordinances establish a maximum speed limit no
matter what time of day. These limits ran from 4 m.p.h. to 30 m.p.h. Channel
speed limits of 4 and 5 m.p.h. were common in those ordinances passed to
regulate lakes with connecting channels. Only two ordinances attempted to
establish maximum speed limits according to the acreage of the body of water.

Almost all of the ordinances require that a boat must cut speed when nearing

a swimmer, nearing the shoreline or pier, nearing a swimming beach, or passing
within a certain number of feet of a stationary boat or sailing craft. Again
there is a broad spectrum of maximum speeds. However, the most common re-
striction which is found in the majority of ordinances requires a reduction

of boat speed to 5 m.p.h. when passing within 200 feet of another boat,
person, pler, etc. Only seven ordinances use idle speed or 'mo wake' speed
limits when moving within a specified distance of another object. Approxi-
mately 20 ordinances require no cut in boat speed until within 100 feet

of another object.
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Boat Parking, Rafts, etc.

Most of the ordinances which are concerned with rafts, boat parking, and
houseboats are meant to deal with three major problems ~ keeping anchored
objects in a close proximity with the shore, preventing the obstruction

of traffic zones or channels, and the visibility of anchored objects at night.

Those ordinances which specifically regulate the anchoring distance from
shore varied from 75 to 300 feet from shore. The distance probably depended
on the lake size and configuration.

Ordinances which dealt with channels generally prohibited rafts, boats, etc.,
from anchoring anywhere where traffic might be impeded.

The problem of visibility of anchored objects was regulated in the majority
of ordinances. 1In general, most rafts must be painted white, have six inches
exposed above the water, and have red reflectors three inches in diameter
located on the corners of the raft. Where the raft was anchored beyond the
restricted limit, the ordinances required a white light. The power or
visibility of the light varied from ordinance to ordinance from a minimum of
300 feet to a minimum of two miles.

Several ordinances prohibit overnight anchoring of houseboats. Other ordi-
nances don't prohibit the anchoring, but do require the operator of the house-
boat to get written permission from the landowner before mooring the boat to
the shore.

Other ordinances have more specific regulations such as: requiring reflectors
on the ends of 3ll piers, ten inches of freeboard for rafts, and all rafts
must be anchored in such a manner that the raft cannot drift more than ten
feet in any direction from directly above the anchor.

Water Skiing

Forty-seven of the ordinances require two people to be in the tow boat when
water skiing. At least half of those ordinances also require each person in
the boat to be at least 12 years of age. The remaining half either sets no
limit on minimum age, or the age required varies between operator and atten-
dant. Other ordinances vary the age required between 14 and 18 years of age.

Ten ordinances establish a 75-foot maximum on the tow rope length. Also, only
two skiers are allowed up behind the same boat. Several of the more active
lake area ordinances restrict skiing to one skier per boat on weekends, but
allow two per boat during the week.

While most ordinances require the skier to wear a jacket or belt, several
require the skier to wear a Coast Guard Approved flotation device. Several
ordinances allow an exception to the two people in the two-boat rule by
allowing the use of a wide angle mirror.
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Most ordinances also restrict skiing as to its proxiuity to shore, closeness
to boats, swimmers, and chaunels and complete restriction from some areas of
lakes. On the average, skiers must stay 100 to 200 feet away froum all canoes,
boats, swimmers, ecc. Several ordinances prevent skiers from skiing above
weed beds and spawning areas. Five ordinances require skiers to move in a
counterclockwise motion around lakes. Several ordinances require ski boats
to leave and approach the shore at a ninety degree angle or as near to ninety
as possible.

Every ordinance which mentions water skiing attempts to establish time re-~
strictions when lake users can and cannot water ski. Where lakes are small
or are heavily used, the skier is usually limited to skiing during the middle
of the day. If an average was computed, skiing would be allowed from 10 a.mu.
to 5:30 p.m. Where skiing has presented no problem or conflict of lake use,
sunrise to sunset 1s the general rule.

Racing, Regattas, Special

Approximately one~fourth the ordinances call for an actual permit to be issued
before holding a race or regatta. Some such permits require actual written
description of the race course, etc. All ordinances requiring a permit, grant
the complete right-of-way to all participants so long as the course is properly
marked. Additional ordinances require only that permission or authorization
be granted by the sheriff, safety patrol, town board, etc. Several ordinances
require permits for the erection of ski jumps.

Skin Diving

Fourteen ordinances make an attempt to regulate or restrict skin diving. Only
one ordinance prohibited all skin diving. Two ordinances prohibit snorkling.
Three ordinances establish a minimum age of 16 for divers. All ordinances
require a flag to be erected above the area in which an individual is diviang,
and most ordinances require that the flag be visible at least 100 yards. The
diver 1s also required to surface within 50 to 100 feet of his flag. Five
ordinances dealing with two specific lakes, prohibit skin diving from June 15h
to September 15th. Such ordinances are intended to keep traffic lanes open
during peak boating seasons. Several ordinances prohibit diving in spawning
areas. Finally, all ordinances dealing with skin diving require other boats
to stay 100 feet or more away from the diver's flag.

Airplanes

Only five ordinances dealt specifically with lake use by airplanes. All five
pronlbited the use of the lakes except in emergencies. One ordinance also
prohibited the use of "airboats'" on the lakes subject to the ordinance
regulations.

Vehicles on Ice

Three of the four ordinances which dealt with gas powered vehicles on ice
expressly prohibited such use. The fourth ordinance established a maximum
speed of 10 m.p.h. and placed the risk of loss or injury on the owner-operator
of the vehicle.
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Weed Preservation

Four ordinances dealt with the preservation of weed beds. All four expressly
prohibited skiers. Several of the same ordinances also prohibited skin divers
from spawning areas.

Waste Disposal

Virtually every ordinance includes a provision prohibiting the disposal of
waste or scrap into any body of water. A few ordinances required that boats
with toilets must have the toilets sealed from the outside before putting the
boat into the water. Several ordinances strictly prohibited any boat with a
toilet, whether it be sealed or unsealed.

Commercial Craft - Rental and Passenger

The use or rental of commercial craft is regulated by several ordinances. Two
ordinances establish specific minimum insurance requiremeunts where passengers
are transported. All ordinances governing transportation of passengers require
adequate fire extinquishers and carburetor fire arrestors. Several ordinances
require boats for rent to have the seating capacity stenciled on the stern seat
One ordinance establishes a minimum age for anyone renting a boat.

Canoes
Five ordinances specifically limit the number of people who can be in a canoe.
The limitations are identical - 16 feet and under (two people), 18 feet and

under (three people), 20 feet and under (four people).

Miscellaneous Restrictions

a. Mufflers - lMany ordinances require motor mufflers to reduce noise.

b. Sirens - Several ordinances included flat prohibitions against the use of
sirens and others merely restricted excessive use and noise.

c. Searchlights - A few ordinances prohibited the shining of spotlights on
cottages, plers, or people except where necessary to land or avoid
collision.

d. Wake and Wash - Many ordinances make the operator of a boat liable for any
damage or injury caused by his boat's wake or wash.

e. Amphibious Craft -~ Several ordinances completely prohibit amphibious craft.

f. Sale of Goods - Two ordinances prohibit the sale of liquor or other goods
from any water craft.

g. Abusive Language - One ordinance makes it a misdemeanor to use loud or
abusive language in a boat on the waterways.

# 30 #

8/4/67

ejm
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3. Frequency of Provisions Contained in Local Boating
Ordinances

The following list was prepared by Mr. Harold D.
Hettrick in 1967. The frequency with which each of these
provisions is contained in local boating ordinances is
indicated after the provisions. These frequencies were

obtained from a graph prepared by Mr. Hettrick as part of

his study.
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1. Create water safsty patrol -- 59

2. Incorporate state brat law (88 30.50-.80 and
WCp 5). == 75

5. Alrcraft not to take off, land or anchor on

water except in emergency -- 9
4. Permit required for races, rcgattas, sporting
ovents and exhibitions -- 238
5. Ur'ee lor public boat launcning facilities__ g
6. Awmphiblan trallers prohibited - ¢
7. <Jreate office of marine inspector_._ g
3+ DBridge oponing and passage regulations __
9. Steam powered craft using fuel other than
coal prohibited __ 3
10. Power boats to be registered by town __
11. 4-inch identificatlon numbers corresponding
to number of cottage required on boats -- 1
1l2. Brat launohing restrictions -- 1
13. Airboats pronibited -- 1
l4. ILstablish bulkhead line -- 2
15, Hstablish narbor line -- 4
16. Permits for underage operators -- 2
17. boats may not enter swimming areas -- 23
18. Operation prohibited within ___ feet of shore
or beacn -- 16
2. Motorboats to travel In counter clockwise direction -- 3
20, Prohiblt towing vessel dragging ancher -- 2
21. Prohibit running into piers, cribs, docks
or bridges -- 2
22. DBoats to pass through draw bridge bow first __ 1
23. lMotorboats and sailboats pronhibited at night -_ 3
24. Motorboats pronibited -- 8
25. Speed restrictions -- 76
26. Racing or racing boats prohkibited -- 9
27. Number of persons in ocanoe regulated —- 12
28. Persons to sit or kneel while underway -. 3

29. Vessels leaving piers have right of way -~ 39

30. Boats prohibited within (50-200) feet of
diver's flag -- 1

3l. IHorsepower restrictions -- 11

32. lotorboats/skiing (water) prohibited within __
feet of shore, anchorage, swimmer, canoe,
anchored fishing boat, public¢ landing -- 35
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33. Permit to use mnionrboat/water skl certain

days for special occasions -. 4
34. Swimming, s in diving, motorboats prohibited
in fishing zZones .. 31

35. Age restrictinns .. 3¢
36. Drivers' license required to operate mntorbnat
over 10 h.p. unless accompanied by aduit__ 5
37. Underwater craft not to surface or submerge
in traffic lane _-_ ¢
38. Dnwned skiors or dropped skis to
be picked up immedlateiy_--. 3

39, Two persons-on board when towing skier __ g3

40. Hour regulations - water skiing -- 43

41, Skiing prohibited in marked weed bed areas __ 5

42. Restrict number of skiers to be towed _.. 313

45. Skiers to wear USCG approved safety device-- g

44, Boats towing skisers to travel counter ciockwise -- g

45, Water skiling prohibited -- 12
46, Skiers and tow boats to Leave and

approach shore at 90° angle -- 1
47. Maximum length of tow ronpe 75 feet - ¢
48. Rearview mirror required on boat towing skier __
49. Wi jumping prohibited on lLakes
less than 200 acres .- 3
50, No skiing »r skin diving in marked
fish spawning areas .. g5
51. Wake surfing prohibited . 1
52, Persons under 16 swimming with snorkel prouibited __ ;-
53. Swimming with snorkel prohibited __ ¢
54. Underwater swimming and diving prohiblited _._ ¢
55. Permit required for SCUBA diving and swimming . ¢
56. Underwater swimming and diving prohibited
unle ss asslisted by SCUBA diver __ g
57. SCUBA diver to be accompanied by boat and
red fiag with white diagonal stripe __ g
54, SCUBA diving proalbited at public beaches
or In swimming zones _. g

59. SCUBA diving pronibited under 16 unless
accompanied by registered SCUBA diver __ g
60. Articies of vaLue racnvered by SCUBA divers
to be turned over to water safety patrol -. ¢
61. Diving prohibited unless 2 or more divers present .. 3
62. Divers prohiblted within 300 feet
of public beaches or landings -- 1
63. Diver rsquired to have emergency
self-infiatable Life preserver -- 2
64. Loaded spear guns prohibited unless
diver 1s in water -- 2
65. Spear guna, spear fishing or underwater
fishing prohiblited -- 11
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66, No swimming in traffic lane unless accompanied

by one manned bnat per swimmer -- 35
67. Swimming from unanchored boat prohibited -- 18
68. No swimming in traffic lane from sunset to sunrise -- 17
69. Swimming from unmanned bost prohiblted
unless anchored -- 3
70. Hour restriocticns - swimming at public beaches -- 4

71l. Swimmers over 300 feet frrm shore to be accom-
panied by boat with ring buoy and person train-

ed In life saving techniques -- g
72. Swimming arseas tn be marked -- 8
753, Fee to use public swimming faciilities -- 1

74, Lights required at night -- 14
75. Mooring Lights raquired-- 32
76. DBoats accompanying swimmer in traffic
lane at night to be lighted -- 9
77. Tollets to bs piugged from outside of hull

so can't be removed from inside boat -- 5

78, Search lights prohibited except in
Landing or emergency -- 2

79. Underwater exhaust required -- 1

80. Lighting requirements (special) -- 5

8l. PFire extinguishers required on all motorboats
for hire and all inboards -- 3

82. ©mergency electric lights required -- 1

83. 011 Lamps or lanterns prohibited on boats -- 1
84. Steam whistles prohibited except to
signal to open bridges -- 3
85. Children under (ll-12) to wear jacket type preserver -_ 2
86. Toilets capable of dischargling wastes into
waters - sealed or unsealed - prohibited -- 1
87. Interference wlth markers prohibited -- 39
88. Reflectors requlred on rafts, plers
or moored crafts -- 18
82. Color of rafts designated -- 17
90, FRafts to have (8"-10") freeboard above water line -- 27
91. Permit required for raft of jump (75'=200!)
or more from shore -- 7
92. MMooring or anchoring boat in swimming area
or public landings prohibited -- 5
95. Anchoring or mooring boat on lake for
more than (12-24) hours prohibited -- 5
94, Rafts or platforms prohibited more

than 50 feet from shore -- 1
95. Buoys to be white and numbered by Police Dep't -- 1
96. Termits required for ski ramps and Jjumps -- 1
97. Craft and floats not to be anchored so

as to obstruct passage of craft -- 7

98. Mooring boats on bridges, plers or
pllos prohibited -- 1

99, Certificate of seaworthiness requlred
on commerclial boats -- g
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100. Maximum capacity to be shown on boats for hire __

101l. Owner of boat for hire responsible 7
for seaworthinoess -. 719
102. No intoxicated person to be accepted
as ma ssenger on commercial boat __
103. Commercial boats to be berthed from
1l p.m. to one hour after sunrise __
104, Commerclal passenger boats to be licensed __ ;
105, lHour resgtrictions - commercial boats _._
106. Rentlng boats to children under 18 prohiblited __ ;
107. Permit regquired for houseboat -- >
108. Houseboats to be inspected for seaworthiness __
109. Houseboats to be launched at public landing __
110. Anchoring, drifting or mooring of houseboats
prohibited (12 to sunrise - all day - 1 a.m.
to sunrise) -- 7
111. Houseboats prohiblted -- g5
112, Sale or consumption of malt beverages or intoxi-
cating liquors on housebonats prohibited __
113, Use or operation of lhouseboat within 2000 fest
of shore pronibited -- 31
1l4. Motbtor venicles and ice boats probhiblted-- 3
115. TUse of motor vehicle to tow, push tobaggon,
sled, skier, etc., on ice prohibited -- 3
116. 10 mph speed limit for motor vehicles on ice -- 3
117. Propeller driven surface craft prohlbited on ice __ 3

118. iiour restrictions - motor vehicles on ice _. 3

119. Motor vehicles prohibited on ice bound lakes -_- 3
120. Winter markers to be removed -- 1

121. Intoxicated persons prohibited on board -- 25

122. Littering prohibited on ice, water shores -- 54

123. Intoxicating liquors nct to be consumed on board __ ¢
124. Prohlbit deposit of debris -- 2

125. Prohibit selling from craft -- 2



H.

1.

2.

-211-

Examples of Provisions

Create water safety patrol

Towns of Delafield & Pewaukee and Village of Pewaukee,
Resolution:

"In order to uniformly enforce 'an ordinance
to regulate water traffic, boating and water
sports upon the waters of Pewaukee Lake'
there [shall] be appointed by the respective
boards . . . a water safety patrol unit made
up of one representative of each governmental
agency on the lake . . . ."

Incorporate state boat law (§§ 30.50-.80 and WCD

5)

City of Rice Lake, Barron County, Ordinance No.

409,

WIS.

§2, June 28, 1960:

"The statutory provisions describing and defining
regulations with respect to water traffic,

boats, boating and related water activities

in the following enumerated sections of

the Wisconsin Statutes exclusive of any
provisions therein relating to the penalties . .
are hereby adopted and by reference made a

part of this ordinance as if fully set forth
herein.”

STAT. §§30.50-30.7]1 were enumerated.

Aircraft not to take off, land or anchor on water

except 1in emergency

Town of Fox Lake, Ordinance No. 19, Water Traffic
and Boat Ordinance, §IV D, April 24, 1963:

"It shall be unlawful for sea planes or other
aircraft capable of landing on water to

use any part of the waters of Fox Lake as

a landing or take off strip, unless a permit
is obtained to do so."
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4. Permit required for races, regattas, sporting

events and exhibitions

Towns of Delafield & Pewaukee and Village of
Pewaukee, Ordinance to Regulate water traffic,
boating and water sports upon the waters of Pewaukee
and prescribing penalties for violation thereof,
§15, June 17, 1963:

"(a) Permit Required: No person shall

direct or participate in any boat race, regatta,
water ski meet or other water sporting event

or exhibition unless such event has been
authorized and a permit issued therefor by

the chief of the water safety patrol.

(b) Permit: A permit issued under this sec-
tion shall specify the course or area of water
to be used by participants in such event

and the permittee shall be required to place
markers, flags or buoys approved by the

chief of water safety patrol designating the
specified area. Permits shall be issued

only if in the opinion of the chief the
proposed use of the water can be carried out
safely and without danger to or substantial
obstruction of other watercraft or persons
using the lake. Permits shall be valid only
for the hours and areas specified thereon."

Fee for public boat launching facilities

City of Oconomowoc, Wakesha County, Ordinance
Creating Fee Schedule for Public Boat Launching
Facilities, §1, June 20, 1963:

"Under the statutory power of Section 30.77
(3) (b) reasonable fees shall henceforth be

charged by the City of Oconomowoc . . . for
the use of public boat launching facilities

The original fee schedule is as follows:

1) Up to 10 horsepower -- $ .50
2) 10 - 15 horsepower =-=-- 2.00
3) Over 50 [sic] horse-

power -- 3.00

This schedule is subject to change.
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Amphibian trailers prohibited

Village of Elkhart Lake, Sheboygan County, An
Ordinance Regulating Boating and Related Activities
in the Village of Elkhart Lake, Wisconsin, §3(5),
June 15, 1964:

"No amphibian trailers shall be allowed on
Village waters."

Create office of marine inspector

Town of Linn, Walworth County, Ordinance No. 21,
§8(b), June 10, 1960:

"The Office of Marine Inspector is hereby
created. He shall be appointed by the Pres-
ident of the Geneva Lake Water Safety Com-
mittee, Inc., and may be removed by him."

Bridge opening and passage regulations

City of Marinette, Marinette County, Ordinances,
ch. 6, §§6.04, 6.05, December 31, 1962:

§6.04 "BRIDGE PASSING. All craft navigating the
Menominee River, or other navigable waters
within the city when passing any bridge shall
move and be moved past the same as expedi-
tiously as is consistent with a proper
movement in the river but in no case shall
obstruct the passage across a bridge more
than five minutes. No craft shall be so
anchored or fastened as to prevent any
bridge from a free and speedy opening."”

§6.05 "BRIDGE OPENINGS. When a person having
charge of any craft shall wish to move it
past any bridges reasonable time shall be
allowed for the bridge opening and no person
shall move any craft against the bridge or
the center or protection pier thereof before
the bridge is opened."

Steam powered craft using fuel other than coal
prohibited

City of Marinette, Marinette County, Ordinances,
ch. 6, §6.14, December 31, 1962:
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"No person shall sail or move any craft using
steam power and using fuel for steam purposes
other than coal in any of the waters of the
Menominee Harbor within the city."

Power boats to be registered by town

Town of Geneva, Walworth County, Marine Ordinance,
§VII, Aug. 6, 1956:

"{A]ll power boats shall be registered w1th
the town and numbered by the Town .

This ordinance has been superceded by Ordinance No.
New Marine Ordinance, July 5, 1961, and the above
provision has been excluded.

Four-inch identification numbers corresponding
to number of cottage required on boats

Town of La Grange, Walworth County, Pleasant Lake
Boat Regulations, §IX, Jan. 10, 1949:

"All motor boats operating on the waters of
Pleasant Lake must be numbered with numbers
measuring at least four inches high and
clearly visible for 200 feet, said numbers
corresponding to the number of the cottage
owned, rented or leased by owner or operator
of the boat."

12, Boat launching restrictions

4,

Village of Oconomowoc Lake, Waukesha County, Ordinance

No. 32, §16.15, Aug. 20, 1962:

"No person shall launch any boat into

the waters subject to this ordinance

except: (a) from a public boat~launching
facility . . .; (b} from a commercial boat-
launching facility; or (c) from private
property by the owner thereof or with his
express permission."

City of Oconomowoc, Waukesha County, Ordinance
Creating Fee Schedule for Public Boat Launching
Facilities, §5, June 20, 1963:
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"The City of Oconomowoc further reserves the
right to adopt and administer certain rules
and regulations with respect to the usage
and operation of the public access launching
facilities . . . ."

Airboats prohibited

Town of Osceola, Fond du Lac County, An Ordinance
to Regulate Water Traffic and Boating and Water
Sports upon the Waters of all Lakes Within the
Town of Osceola, Fond du Lac County, Wisconsin,
§12, May 8, 1967:

"The operation of any boat or other device
propelled by an airplane type propellor
commonly known as 'air boats' is prohibited."

Establish bulkhead line

City of Marinette, Marinette County, Ordinances,
ch. 6, §6.16(a), Dec. 31, 1962:

"The bulkhead line of that part of the south-
westerly shore of the Menominee River, here-
inafter described and more particularly shown
by a map on file in the City Clerk's office,
is established and determined as set forth

in the following description and the map,
subject to the approval of the Public Service
Commission of Wisconsin, namely:" ([descrip-
tion follows].

Establish harbor line

City of Marinette, Marinette County, Ordinances,
ch. 6, §6.15, Dec. 31, 1962:

"The harbor line on the Menominee River
in the city is hereby established as

follows:" [there follows directions in
degrees and minutes and measurements in
feet].

Permits for underage operators

Town of Liberty, Manitowoc County, Ordinance Regulating
Boating and Related Activities in the Town of
Liberty, §12, May 8, 1962:

"Permits to be issued under 14 years old."
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Boats may not enter swimming areas

City of Green Bay, Brown County, General Ordinance

No. 18-61 creating §22.09 of Code of General Ordinances,

§1(6) (g), June 20, 1961:

"No person shall operate a boat within a
water area which has been clearly marked in
accordance with law by buoys or some other
distinguishing device as a bathing or swim-
ming area. This subsection does not apply
in the case of an emergency, or to patrol
or rescue craft."

Operation prohibited within ___ feet of shore or
beach

Townships of Randall, Kenosha County, and Bloomfield,

Walworth County, Powers Lake Boating Order, §III A. 3.:

"No person shall operate a motorboat within
fifty (50') feet of the shoreline, except
for the purpose of loading or unloading
passengers, docking or departing from a
pier or dock."

Motorbocats to travel in counter clockwise direction

Town of Trenton, Washington County, An Ordinance to
Regulate Water Traffic, etc., §X B., Aug. 31, 1960:

"[A]1ll motorboats shall be operated in a

counter clockwise direction, that is, south-
east-north-west-south."

Prohibit towing vessel dragging anchor

City of Marinette, Marinette County, Ordinances,
ch. 6, §6.09, Dec. 31, 1962:

"No person shall tow a vessel in the Menominee
River, or any other navigable waters within

the limits of the city while the anchor of such
vessel is down or dragging on the bottom

of the river."

Prohibit running into piers, cribs, docks or bridges

City of Marinette, Marinette County, Ordinances,
ch. 6, 86.10, Dec. 31, 1962:
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"No person having charge of any craft or float
shall run the same into the piers, cribs or
docks of the harbor or allow the craft or
float to be driven or run into piers, cribs,
docks, bridge or abutment."

22. Boats to pass through draw bridge bow first

City of Marinette, Marinette County, Ordinances,
ch. 6, §6.12, Dec. 31, 1l962:

"Every craft when passing in the draw of the
bridge across the Menominee River from the
FPirst Ward of the city shall pass through bow
first.”

23. Motorboats and sailboats prohibited at night

City of Waukesha, Waukesha County, An Ordinance to
Regulate Water Traffic, Boating and Water Sports

Upon the Waters of the Fox River and Prescribing
Penalties for Violation Therecf, §3(a), June 20, 1961:

"No motor boat or sail boat shall be

operated upon said river between the hours of
sunset and sunrise."

24, Motorboats prohibited

Jackson Township, Adams County, Ordinance on Motor
Regulations at Wolf Lake, 1962:

"That all motor powered craft be prohibited
from operating on Wolf Lake in Section Eleven
(11) of the Town of Jackson, Adams County,
Wisconsin,"

25. Speed restrictions

Town of Jackson, Adams County, Ordinance No. 1,
§1, May 23, 1959:

"No person shall operate a motor on the lakes
at a speed greater than ten miles per hour,
between the hours of 5:00 p.m. and sunrise
the following morning at any time."
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Cedar Lake, Barron County, Boating Ordinance, §2,
Aug. 3, 1965:

"No boat propelled by gasoline or other
similar motive power shall be operated on the
waters of said township within two hundred
(200) feet of any shoreline, dock, swimming
area, or any occupied boat or canoce at a speed
greater than ten (10) miles per hour.”

City of Green Bay, Brown County, General Ordinance
No. 18-61 creating §22.09 of the Code of General
Ordinances, §1(3):

"Speed Restrictions. No person shall operate

a motorboat at a speed greater than is reason-
able and prudent under the conditions and having
regard for the actual and potential hazards

then existing. The speed of a motorboat

shall be so controlled as to avoid colliding
with any object lawfully in or on the water

or with any person, boat or other conveyance

in or on the water in compliance with legal
requirements and exercising due care."

Racing or racing boats prohibited

Village of Oconomowoc Lake, Waukesha County,
Ordinance, No. 32, §16.06, Aug. 20, 1962:

"No person shall operate a motorboat in a race
or speed contest with any other motorboat,
except as provided in Section 16.12 of this
Ordinance."”

Number of persons in canoe regulated

City of Madison, Dane County, Ordinance No. 905,
§1(9) (£) (1), Sept. 29, 1959:

"Canoes 16 feet or under in length shall not
carry more than two persons; canoces over 16
feet and under 18 feet in length shall not
carry more than three persons; canoes over 18
feet and under 20 feet in length shall not
carry more than four persons.”
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Persons to sit or kneel while underway

City of Delafield, Waukesha County, Village Ordinance
No. 27, Ordinance Regulating Boating and Related
Activities, 84, June 7, 1967:

"Except for the purpose of anchoring, mooring,
casting off, or other necessary purpose, no
person shall operate or ride in any motor boat
while the same is underway, unless such person
is in a sitting or kneeling position."

Vessels leaving piers have right of way

Richmond and Whitewater, Walworth County, Ordinance
No. 1, §7(a), July 5, 1962:

"Boats leaving or departing from a pier, dock
or wharf shall have the right of way over all
other watercraft approaching such dock, pier
or wharf."

Boats prohibited within (50-200) feet of diver's flag

Waterford Township, Racine County, Boating Regulations,

§4.02(5), Aug. 14, 1961:

"No motor boat shall pass within two hundred
(200) feet of a moored boat, or skin diver's
marker unless existing circumstances require
it."

Horsepower restrictions

Town of Athelstone, Marinette County, An Ordinance
regulating the use of motorboats and water skiing
in the Town of Athelstone, §3, Oct. 16, 1965:

"No person shall operate any motorboat having

a motor with a braking horsepower in excess

of 7 1/2 on any lake in the Town of Athelstone
between the hours of sunrise and 10:00 a.m.,

or between the hours of 6:00 p.m., and sunset."

Town of Bristol, Kenosha County, Ordinance Relating
to the Regulation of Water Traffic, etc., §12.03(1),
Dec. 26, 1961:
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"No out-board or in-board motor capable of
producing more than ten (10) horsepower

shall be used on Lake George . .

This limitation is in no manner 1ntended to
exclude any boat from the free use of the
waters of Lake George, but is deemed
necessary in the interests of public safety."”

Motorboats/skiing (water) prohibited within ___
feet of shore, anchorage, swimmer, canoe, anchored
boat, public landing

Town of Liberty, Manitowoc County, Ordinance Regulating
Boating and Related Activities in the Town of Liberty,
§16, May 8, 1962:

"No motorboat towing water skiiers, agquaplaners,
or similar activities shall pass within 100

feet of any bather, swimmers, bathing beaches
or stationary watercraft."
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Permit to use motorboat/water ski certain days for
special occasions

Town of Liberty, Manitowoc County, Ordinance regulating
boating and related activities in the Town of Liberty,
§24, May 8, 1962:

"The use of motorboats and water skiing shall
be allowed on any waters in the township on
certain days for special occasions by permit
only."

Swimming, skin diving, motorboats prohibited in fishing
zZones

Town of Westport, Dane County, an Ordinance to regulate
water traffic, boating and water sports upon the waters
of the Yahara River and prescribing penalties for
violation thereof, §3(b) (2), May 3, 1960:

"No person shall engage in skin diving, water
skiing or operate a boat by motor power in
the fishing zone except in cases of emergency
or for the purpose of entering or departing
from such zone."

Age restrictions

Towns of Delafield & Pewaukee and Village of Pewaukee,

Ordinance to regulate water traffic, boating and water

sports upon the waters of Pewaukee Lake and prescribing
penalties for violation thereof, §6, June 17, 1963:

"Operations by Minors: No person under 12
years of age shall operate or be permitted

to operate a motorboat of more than 10 horse-
power unless there is present in the boat a
person 16 years of age or older. No person
under 10 years of age shall operate or be
permitted to operate a motorboat unless there
is present in the boat a person 16 years of
age or older. The owner of the boat shall

be held to have violated this section if he
knowingly permits or suffers any such operation."

Town of Liberty, Manitowoc County, Ordinance regulating
boating and related activities in the Town of Liberty,
§12, May 8, 1962:

"No person under the age of 14 years shall be
allowed to operate a motorboat upon the waters
of this town."
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Drivers' license required to operate motorboat over
10 h.p. unless accompanied by adult

Village of Balsam Lake, Polk County, An Ordinance
to Regulate Water Traffic, Boating and Water Sports
upon the Waters of Balsam Lake and Prescribing
Penalties for Violation Thereof, §4(b), 1960:

"No person shall operate a motorboat with a
motor in excess of ten (10) horsepower unless
validly licensed to operate a motor vehicle
and over sixteen years of age unless accom-
panied by parent or guardian."”

Underwater craft not to surface or submerge in
traffic lane

East Troy, Walworth County, Ordinance No. 1.15, An
Ordinance Regulating Water Traffic, §XX, March 21,
1962:

"No person shall engage in any activity
employing a craft capable of operating below
the surface of the water unless such craft
submerges and surfaces in that area of the
surface of the lake that has not been de51g~
nated herein as the Traffic Lane . . .

Downed skiers or dropped skis to be picked up
immediately

Waterford Township, Racine County, Boating Regulations,
§4.02(6), Aug. 14, 1961:

"Al1l downed or dropped skiers, skis, boards

and similar contrivances shall be picked up
immediately."

Two persons on board when towing skier

Town of Jackson, Adams County, Ordinance No. 1, §§3(A)
& (B), May 23, 1959:

§3(A) "No person shall operate a motorboat for the
purpose of towing a water skier unless such
boat shall contain at least two occupants."

§3(B) "No person shall permit himself or herself
to be towed while engaged in water skiing,
unless such boat shall contain at least two
occupants."
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39. (continued)

Cedar Lake, Barron County, Boating Ordinance, §3,
August 3, 1965:

[Two persons are required in a boat towing
a water skier], "one (1) of whom shall at
all times keep proper look-out to avoid
injury to other persons or property."

Town of Fox Lake, Water Traffic and Boating Ordinance,
Ordinance No. 19, §IVF, April 24, 1963:

"Whenever a boat is used for towing purposes,
for water sports or otherwise, there shall be
no less than two persons in the towing boat,
one to operate the boat and one to be in charge
of the tow line."

40. Hour regulations ~ water skiing

Town of Jackson, Adams County, Ordinance No. 1, §2,
May 23, 1959:

"No person shall engage in the sport known as
water skiing on Jordan Lake between the hours
of 5:30 p.m. and 9:00 a.m. of the following
morning at any time."

41. Skiing prohibited in marked weed bed areas

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, 8XIII(8), May 5,
1964;

"No person shall water ski or aquaplane in
a marked weedbed area."

42, Restrict number of skiers to be towed

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XIII{(2), May 5,
1964:

"No motorboat operator shall tow more than

one water skier nor shall any water skier allow
himself to be towed by a motorboat already
towing one water skier, except however, the
towing of two skiers shall be allowed Mondays
through Fridays excepting legal holidays."
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Skiers to wear USCG approved safety device

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XIII B (3), May
5, 1964:

"Each person being towed shall wear a flotation
device meeting standards prescribed by the
United States Coast Guard, unless participating
in an exhibition authorized in writing by the
Town Board."

Boats towing skiers to travel counter clockwise

Town of Lyndon, Sheboygan County, Ordinance Relating to
Operation of Motorboats on the Lakes and Waterways of
Town of Lyndon, Sheboygan County, 8§85, April 1, 1967:

"The traffic pattern for fast boating (over 10

m,p.h.) and water skiing shall be counter-clockwise

and shall be conducted in the center of the lake,
within the confines of the buoys.”

Water skiing prohibited

Cedar Lake, Barron County, Boating Ordinance, §4, Aug.
3, 1965:

"Water skiing shall be prohibited in the Red
Cedar River from Cedar Lake to the Mikana
Bridge and in the channel from Red Cedar Lake
to Hemlock Lake."

Skiers and tow boats to leave and approach shore at

90° angle

City of Delafield, Waukesha County, Village Ordinance
No. 27, Ordinance Regulating Boating and Related
Activities, 87, June 7, 1967:

"Every person engadged in water skiing, aqua-
planing, or similar activity, and every operator
of a motorboat towing such person, shall leave
and approach the shore in the course of egress
and ingress, at an angle of 90° to the shoreline,
as nearly as practicable.”
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Maximum length of tow rope 75 feet

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, boating and water
sports upon the waters of Pewaukee Lake and prescribing
penalties for violation thereof, 8§13(e), June 17, 1963:

"Length of Tow: The maximum length of any tow

rope for towing a person water skiing, aqua-
planing or similar activity shall be 75 feet."

Rearview mirror required on boat towing skier

Richmond and Whitewater, Walworth County, Ordinance
No. 1, §11(A), July 5, 1962:

"No person shall operate a boat for the purpose
of towing a person on water skis, aquaplaning
or similar device or permit himself to be towed
for such purpose . . . . unless such boat is
equipped with a wide-angle rearview mirror of
not less than 160 degrees so constructed and
fixed as to enable the operator to view the
person being towed at all times.”

Ski jumping prohibited on lakes less than 200 acres

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XIII(5), May 5,
1964:

"Ski jumping on lakes less than 200 acres in
area is prohibited."

No skiing or skin diving in marked fish spawning areas

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XIV B(3), May 5,
1964:

"No person shall skindive or water ski in any
marked fish spawning area."

Wake surfing prohibited

Waterford Township, Racine County, Boating Regulations,
§4,02(6), Aug. 14, 196l.

"No wake surfing shall be permitted ., ., ., "
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Persons under 16 swimming with snorkel prohibited

Townships of Randall, Kenosha, and Bloomfield, Walworth
County, Powers Lake Boating Order, §III E.4:

"It shall be unlawful for a person under sixteen
(16) years of age to swim with a snorkel."

Swimming with snorkel prohibited

Lake Ordinance for Geneva Lake, §9(d) (passed by the
governing boards of the towns and municipalities around
the lake):

"It shall be unlawful to swim with a snorkel."

Underwater swimming and diving prohibited

Lake Ordinance for Geneva Lake, §15(c):
"No person shall engage in under-water diving

and swimming with self-contained under-water
breathing apparatus . . . ."

Permit required for SCUBA diving and swimming

Lake Ordinance for Geneva Lake, §15(a):

"All skin and other under-water diving and swim-
ming using or performed with self-contained,
under-water breathing apparatus (Scuba Diving),
snorkels or similar devices are hereby forbidden
during the period from June 15 to September 15 each
year . . . . except to recover personal property
and bodies and to examine the bottom of the lake
for some public authority, and then only aftér
making application for and receiving permission
from the Water Safety Patrol in writing."

Underwater swimming and diving prohibited unless assisted

by SCUBA diver

Lake Ordinance for Geneva Lake, §15(d):

"It shall be unlawful to swim or dive under water

when unassisted. When assisted it must be done so
that each diver shall have another with him who is
a competent, properly equipped SCUBA diver."
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57. SCUBA diver to be accompanied by boat and red flag

58.

59.

60.

61.

with white diagonal stripe

Lake Ordinance for Geneva Lake, §15(e):

"A SCUBA diver shall be accompanied when in
the water by a boat designated by a flag with
one diagonal stripe on a red background. The
boat must be manned by a qualified SCUBA diver
who has registered and has a permit as herein
provided."

SCUBA diving prohibited at public beaches or in
Swimming zones

Lake Ordinance for Geneva Lake, §15(f):

"There shall be no SCUBA diving at any of the
public beaches. Nor shall it be done in such
a way as to interfere with fishermen and

their lines, or with boats and their anchors."”

SCUBA diving prohibited under 16 unless accompanied by
registered SCUBA diver

Lake Ordinance for Geneva Lake, §15(g):

"Anyone engaging in this type of sport except
as hereinafter provided must be over sixteen
(16) years of age. Children under that age
may engage in the sport only when properly
registered and when accompanied by and under
the control of a gualified registered SCUBA
diver over sixteen years of age who has been
issued a permit as above provided."

Articles of value recovered by SCUBA divers to be
turned over to water safety patrol

Lake Ordinance for Geneva Lake, §15(j):

"All SCUBA divers who find articles of any
value on the bottom of the lake shall deliver
them to the Water Safety Patrol for return to
their proper owners, and if such owners cannot
be found, then for disposal according to law."

Diving prohibited unless 2 or more divers present

City of Madison, Dane County, Ordinance No. 905, §3(1),
September 29, 1959:

"No diving shall be carried out unless there are
two or more divers present."



62.

63.

64.

65.

66,

-228-

Divers prohibited within 300 feet of public beaches
or landings

City of Madison, Dane County, Ordinance No. 905, §3(4),
September 29, 1959:

"Divers shall keep 300 feet away from public
bathing beaches and public boat channels or
landings."

Diver required to have emergency self-inflatable life

preserver

City of Madison, Dane County, Ordinance No. 905, §3(5),
September 29, 1959:

"Each diver shall have an emergency self-
inflatable life preserver."

Loaded spear guns prohibited unless diver is in water

City of Madison, Dane County, Ordinance No. 905, §3(6),
September 29, 1959:

"No spear gun shall be loaded or able to fire
except when diver is in the water."

Spear guns, spear fishing or underwater fishing prohibited

Lake Ordinance for Geneva Lake, §15(b):

"Spear-fishing and the use of a spear or gun
under-water is forbidden, and it shall be
unlawful to have possession of a spearing
device or gun constructed or intended for

use or capable of being used in under-water
fishing anywhere in any of the municipalities
adopting this ordinance."

No swimming in traffic lane unless accompanied by one
manned boat per swimmer

Town of Fox Lake, Ordinance No. 19, Water Traffic and
Boat Ordinance, 8§IVA, April 24, 1963:

"No person shall swim beyond two hundred feet
from shore unless accompanied by a manned boat
for each swimmer."
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Swimming from unanchored boat prohibited

City of Madison, Dane County, Ordinance No. 905, §1
(9) (¢), Sept. 29, 1959:

"No person shall swim from any boat unless
such boat is anchored."”

Richmond and Whitewater, Walworth County, Ordinance
No. 1, §10, July 5, 1962:

"No person shall swim from any boat unless

such boat is anchored and unless the swimmers
stay within twenty-five (25) feet of the boat."

No swimming in traffic lane from sunset to sunrise

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XIV B. (2), May
5, 1964:

"No person shall swim in the traffic lane
from 10:00 a.m. to 7:00 p.m."

Swimming from unmanned boat prohibited unless anchored

Townsg of Delafield and Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, etc., §12(c), June
17, 1963:

"Hours Limited : No person shall swim more
than 200 feet from the shoreline between sunset
and sunrise."

Hour restrictions - swimming at public beaches

Towns of Delafield and Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, boating and water
sports upon the waters of Pewaukee Lake and prescribing
penalties for violation thereof, §12(a), June 17, 1963:

"No person shall swim from any unmanned boat
unless such boat is anchored."

Swimmers over 300 feet from shore to be accompanied by
boat with ring buoy and person trained in life saving
technigues

City of Portage, Columbia County, Revised Code of General
Ordinances, ch. 23, §23.10(2):
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"No person shall swim more than 300 feet
from the shore unless he is accompanied
by a boat containing a ring buoy and a
person trained in life saving techniques."

72. Swimming areas to be marked

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XIVC, May
5, 1964:

"All beaches used by the public shall be

identified by markers placed on the outer
perimeter thereof . . . ."

73. Fee to use public swimming facilities

City of Oconomowoc, Waukesha County, Ordinance Creating
Reasonable Fees for the Use of Public Swimming
Facilities, 81, June 20, 1963:

YFor the purpose of promoting public health,
safety, morals, and general welfare, and

for the appropriate control and maintenance

of publicly owned and operated facilities,

« +« « o it is hereby deemed necessary to create
a reasonable schedule of fees for the usage

o public swimming facilities . . "

The initial fee schedule was as follows:
1) $.25 per year for a resident family;
2) $.50 per person for non-residents on weekdays;

3) $1.00 per person for non-residents on weekends
and holidays.

74. Lights required at night

Town of Fox Lake, Ordinance No., 19, Water Traffic and
Boat Ordinance, §III E, April 24, 1963:

"All craft, motor or otherwise, out on Fox Lake
anytime from an hour after sunset to an hour
before sunrise shall have some light that should
be used to clearly indicate its presence to other
craft."”
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Mooring lights required

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §VII B, May 5,
1964:

"No person shall moor or anchor any boat, raft,
buoy or other floating object in the traffic lane
from sunset to sunrise unless there is promin-
ently displayed thereon a white light."

Boats accompanying swimmer in traffic lane at night
to be lighted -

Town of Trenton, Washington County, An Ordinance to
Regulate Water Traffic, etc. §XIV B.(2), Aug. 31, 1960:

"No person shall swim in the traffic lane
between one hour after sunset and one hour
before sunrise unless the accompanying
boat . . . . is properly lighted."

Toilets to be plugged from outside of hull so can't be
removed from inside boat

Lake Ordinance for Geneva Lake, §14:

"Toilets and 'Heads.' The toilet of any boat,
the nautical term for which is 'head,' must

be plugged from the outside of the hull in such
a manner that the plug cannot be removed from
the inside of the boat.”

Search lights prohibited except in landing or emergency

Town of Fox Lake, Ordinance No. 19, Water Traffic and
Boat Ordinance, §III F, April 24, 1963:

"Searchlights may be used to furnish light in

making a landing and only otherwise in case of
imminent danger or emergency."

Underwater exhaust required

City of Madison, Dane County, Ordinance No. 905, §1 (6)
(b), Sept. 29, 1959:

"Underwater Exhaust. Every motorboat shall be
equipped to divert its exhaust under water or
otherwise completely and effectively to muffle
and silence the sound of the exhaust."
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80. Lighting regquirements (special)

Town of Fox Lake, Ordinance No. 19, Water Traffic and
Boat Ordinance, §III D, April 24, 1963:

"Motorboats operated on Fox Lake anytime from
an hour after sunset to an hour before sunrise
shall be equipped with a red running light on
the left (port) side so as to be visible only
from that side and a green running light on the
right (starboard) side so as to be visible only
from that side, both to be visible from headon;
a white light shall be mounted at the stern."”

81. Fire extinguishers required on all motorboats for hire
and all inboards

City of Madison, Dane County, Ordinance No. 905, §1
(6) (d), Sept. 29, 1959:

"Fire Extinguishers. Motorboats operated for
hire and carrying passengers shall be equipped
with fire extinguishers with United States

Coast Guard approval. All inboard motorboats
shall carry fire extinguishers with United States
Coast Guard approval."

82. Emergency electric lights required

City of Madison, Dane County, Ordinance No. 905, §1
(6) (e), Sept. 29, 1959:

"Emergency Electric Light. Every boat when
operating at night shall be equipped with at
least one portable or stationary electric

light which shall operate independently of the
regular light facilities so as to be available
whenever the regular lights may become inopera-
tive."

83. 0il lamps or lanterns prohibited on boats

City of Madison, Dane County, Ordinance No. 905, §1
(9) (b), Sept. 29, 1959:

"No boat shall have on board an oil lamp or
lantern."
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Steam whistles prohibited except to signal to open

kridges

City of Marinette, Marinette County, Ordinance, ch. 6,
§6.11, Dec. 31, 1962:

"No person having charge of any craft while
navigating, lying or being within the harbor

of the Menominee River, or any of the navigable
waters or rivers within the city, shall blow
any steam whistle for any purpose except that
when it is necessary to pass through any

bridge in the city, he may give three short
blasts of the whistle, each blast not to exceed
two seconds in length, as a signal for the
bridge to open."

Children under (11-12) to wear jacket type preserver

City of Milwaukee, Milwaukee County, Code of Ordinances
§8-80 (4) (c) 2:

"No person shall drive, operate or use any motor-
boat 16 feet or less in length unless every child
12 years of age or less on board wears a standard
type life preserver or life belt or similar device."

Toilets capable of discharging wastes into waters -
sealed or unsealed - prohibited

Town of East Troy, Walworth County, Ordinance No. 1.15,
An Ordinance Regulating Water Traffic, §XV B(1l), March
21, 1962:

"[N]o person shall maintain or operate upon
lakes situated wholly in this township any
boat which is equipped with a toilet capable
of discharging . . . . human wastes into

. « « . lakes, whether the discharge pipe from
such toilet be sealed or unsealed."

Interference with markers prohibited

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, boating and water
sports upon the waters of Pewaukee Lake and prescribing
penalties for violation thereof, §16(c), June 17, 1963:

"Interference with Markers Prohibited: No
person shall without authority remove, damage
or destroy or moor or attach any watercraft to
any buoy, beacon or marker placed in the waters
of the lake by the authority of the United
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(continued)
States, state, county or town, village, or by

any private person pursuant to the provisions
of this ordinance."

Reflectors required on rafts, piers or moored crafts

Town of Oconomowoc, Waukesha County, An Ordinance to
Amend the Motorboat Ordinance of the Town of Oconomowoc
Waukesha County, Wisconsin, §6(a), May 20, 1963:

"All piers, rafts, ski jumps or other stationary
objects, extending into and/or located upon the
waters located in the Town of Oconomowoc, shall
have red reflectors signals on each side thereof
and in the case of piers, such reflectors shall
be not less than three (3) feet from the outer
limits thereof."

Color of rafts designated

East Troy, Walworth County, Ordinance No. 1.1l5, An
Ordinance Regulating Water Traffic, §XVIII A, March
21, 1962:

"All rafts and stationary platforms, buoys
and markers of any kind anchored in the water,
except docks and piers, shall be painted in
conformity with the color scheme established
by the rules and regulations of the Wisconsin
Conservation Commission."”

Rafts to have (8"-10") freeboard above water line

Town of Fox Lake, Ordinance No. 19, Water Traffic and
Boat Ordinance, §IV C, April 24, 1963:

"All rafts, platforms, and buoys shall be so
anchored that they shall have at least six
inches of freeboard above the water line."

Permit required for raft of jump (75'-200') or more
from shore

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, boating and water
sports upon the waters of Pewaukee Lake and prescribing
penaltias for violation thereof, §10(a), June 17, 1963:
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91. (continued)

"Rafts and Buoys: No person shall erect or
maintain any raft ski jump, stationary plat-
form or any other obstacle to navigation more
than 200 feet from the shore at any time unless
a permit is obtained from the Chief of the
Water Safety Patrol and unless it is so con-
structed or anchored that it has at least 6
inches of freeboard above the water line."

92. Mooring or anchoring boat in swimming area or public
landings prohibited

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, etc., §10(b) & (c),
June 17, 1963:

"(b) Designation of Anchorages: The shore zone
is designated an anchorage or moorage except in
areas of heavy traffic where anchoring or mooring
may be prohibited by order of the Chief of the
Water Safety Patrol. Anchoring or mooring for
more than 24 hours is prohibited elsewhere on the
lake.

(c) Public Landings: Mooring or anchoring of
boats at public landings other than at piers as
designated by the controlling governmental agency
is prohibited."

93. Anchoring or mooring boat on lake for more than (12-24)
hours prohibited

See Ordinance cited in 92,

94. Rafts or platforms prohibited more than 50 feet from shore

Town of Troy, Walworth County, Ordinance No. 18, An
Ordinance Regulating Water Traffic, §XVI C, May 5, 1964:

"All buoys and markers shall be no more than
50 feet from shore . . . ."

95. Buoys to be white and numbered by Police Dept.

City of Madison, Dane County, Ordinance No. 905, §1 (4),
Sept. 24, 1959:

"All buoys shall be painted white and bear a
number issued by the Police Department."
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Permits reqguired for ski ramps and jumps

City of Madison, Dane County, Ordinance No. 905, §1
(9) (i), Sept. 29, 1959:

"Ski Ramps or Jumps. Ski ramps or jumps may
be placed on lakes only with permission of
the Police Department as to timing and place-

ment. Such devices shall be subject to a safety

inspection by the boat inspector."

Craft and floats not to be anchored so as to obstruct

passage of craft

City of Marinette, Marinette County, Ordinances, ch.
§6.03, Dec. 31, 1962:

"No person having charge of any craft or
float shall anchor it or otherwise fasten
or permit it to be anchored or fastened
in the harbor, rivers or navigable waters
within the city so that it obstructs the
passage of any other craft."”

Mooring boats on bridges, piers or piles prohibited

City of Marinette, Marinette County, Ordinances, ch.
§6.13, Dec. 31, 1962:

"No person shall fasten any craft to protec-
tion piers or bridges, bridge approaches, or
piles driven for the protection of bridge
piers or approaches in the city."

6,

Certificate of seaworthiness required on commercial boats

Lake Ordinance for Geneva Lake, §8 (c):

"Inspection. No person shall operate a commercial
boat upon Geneva Lake unless he shall have in his

possession a certificate of seaworthiness and passen-
ger capacity from the Water Safety Patrol. Such
certificate shall be obtained prior to operation of
the boat in any year and shall be valid for one (1)
year unless sooner revoked by the Marine Inspector
for the Water Safety Patrol upon a finding that such
boat is unsafe, unsound or unseaworthy. No certifi-
cate shall be issued for any commercial boat until
the said inspector finds it to be safe, sound and
seaworthy."
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Maximum capacity to be shown on boats for hire

East Troy, Walworth County, Ordinance No. 1.15, An
Ordinance Regulating Water Traffic, §XII B. (2) (a),
March 21, 1962:

"All boats for rent or hire shall have stenciled

or painted on the rear seat thereof the max-
imum safe carrying capacity of such boat.”

Owner of boat for hire responsible for seaworthiness

Town of Fox Lake, Ordinance No. 19, Water Traffic
and Boat Ordinance, §V B, April 24, 1963:

"Every owner of a commercial passenger boat

shall be responsible for its seaworthiness . . .

No intoxicated person to be accepted as passenger
on commercial boat

Town of Fox Lake, Ordinance No. 19, Water Traffic
and Boat Ordinance, §V C, April 24, 1963:

"No intoxicated person shall be accepted as
a passenger upon any commercial passenger
boat."

Commercial boats to be berthed from 11 p.m. to one
hour after sunrise '

Town of Fox Lake, Ordinance No. 19, Water Traffic
and Boat Ordinance, §V D, April 24, 1963:

"All commercial passenger boats shall be
berthed and made fast at their respective
regular mooring places not later than 11:00
o'clock p.m. daily and remain at such mooring
place until one hour after sunrise."

Commercial passenger boats to be licensed

East Troy, Walworth County, Ordinance No. 1.15, An
Ordinance Regulating Water Traffic, §XVI A, March 21,
1962:

"All commercial passenger boats licensed."
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105. Hour restrictions -~ commercial boats

East Troy, Walworth County, Ordinance No. 1.15, An
Ordinance Regulating Water Traffic, §XVI E,
March 21, 1962:

"All commercial passenger boats shall be berthed

and made fast at their respective regular mooring
place until one hour after sunrise."”

106. Renting boats to children under 18 prohibited

City of Milwaukee, Milwaukee County, Code of Ordinances,
§8~-80 (14):

"No vessel, craft, or float, either hand or
power, shall be rented to children under

18 years of age unless accompanied by a parent,
guardian or some other person 21 years of

age."

107. Permit required for houseboat

Crandon, Forest County, Ordinance Regqulating
Houseboats, §I(a), July 23, 1964:

"No houseboat or similar structure shall
be . . . operated . . . without:

obtaining and having attached . . .
any current license or permit . . . .

L

108. Houseboats to be inspected for seaworthiness

Crandon, Forest County, Ordinance Regulating House-
boats, §VI, July 23, 1964:

"All houseboats must be inspected for seaworthi-
ness, and compliance with this ordinance,
and be launched at a public landing . . .

Lid

109. Houseboats to be launched at public landing

See Ordinance cited in 108,
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Anchoring, drifting or mooring of houseboats
prohibited (12 to sunrise - all day - 1 a.m. to
sunrise)

Towns of Delafield & Pewaukee and Village of Pewaukee,
Oordinance to regulate water traffic, etc., §8(c),
June 17, 1963:

"Houseboats: Anchoring, drifting or mooring
of houseboats is prohibited from 12:00 mid-
night to sunrise: However, unoccupied house-
boats may be anchored in designated anchor-
ages ormoored to shore during this period with
written permission of the property owner.

An exception may be granted by the Chief of
the Water Safety Patrol . W

Houseboats prohibited

East Troy, Walworth County, Ordinance No. 1.15,
An Ordinance Regulating Water Traffic, §XV A(l),
March 21, 1962:

"No person shall anchor, maintain or operate
upon any lake situated wholly within the
Township of East Troy a houseboat . . . .

Sale or consumption of malt beverages or intoxicating
liquors on houseboats prohibited

Crandon, Forest County, Ordinance Regulating House-
boats, §I(c), July 23, 1964:

"[N]or shall such houseboat be used for the
sale or consumption of fermented malt beverages
and intoxicating liquors."

Jse or operation of houseboat within 2,000 feet of
shore prohibited

Crandon, Forest County, Ordinance Regulating House-
boats, §I(c), July 23, 1964:

"[N]Jo such houseboat . . . shall be used or
operated on such waters within 2,000 feet
of the shoreline . . . ."
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Motor vehicles and ice boats prohibited

Town of Bristol, Kenosha County, Ordinance Relating
to the Regulation of Water Traffic, etc., §12.03(7),
Dec. 26, 1961:

"No motor vehicles or ice boats shall be
used upon or be allowed to stand upon the
ice of Lake George."

Use of motor vehicle to tow, push tobaggon, sled,
skier, etc., on ice prohibited

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, etc., §17(a),
June 17, 1963:

"Safe Operation: No person shall use or operate
any automobile or other motor driven vehicle

in any manner so as to endanger persons ehngaged
in skating or in any other winter sport

or recreational activity being engaged in

upon the ice and no person shall, while using
or operating any automobile or motor driven
vehicle, tow, pull, or push any person or
persons on skates, sleds, skis, toboggan or
device or thing of any kind designated or
utilized to carry or support one or more
persons."

10 mph speed limit for motor vehicles on ice

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, etc., §17(b),
June 17, 1963:

"SECTION 17. Driving Automobiles or Other
Motor Driven Vehicles on the Ice:

(b) Speed: No person shall use or operate
any automobile or other motor driven vehicle
at a speed in excess of ten (10) miles per
hour."”
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Propeller driven surface craft prohibited on ice

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, etc., §17(c),
June 17, 1963:

"SECTION 17. Driving Automobiles oxr Other
Motor Driven Vehicles on the Ice:

. » . .

(c) Propellor Driven Surface Craft
Prohibited: No person shall operate any
propellor driven surface vehicle, device or
thing, whether or not designed for the trans-
porting of a person or persons.”

Hour restrictions - motor vehicles on ice

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate Water Traffic, etc., §17(d),
June 17, 1963:

"Hours: No person shall use or operate any
automobile or motor driven vehicle on the ice
after 8:30 p.m. in the evening."

Motor vehicles prohibited on ice bound lakes

Town of Troy, Walworth County, Ordinance No. 18,
An Ordinance Regulating Water Traffic, §XVII A,
May 5, 1964:

"No person shall operate a motor vehicle

upon any icebound lake situated wholly
within the Township of Troy."

Winter markers to be removed

City of Madison, Dane County, Ordinance No. 905,
§1(6) (c) (4), Sept. 29, 1959:

"WINTER MARKERS. All posts or objects used
as winter markers to replace buoys shall be
removed from waters covered by this section
no later than April 15 of each year, or 15
‘days after official opening of lakes, which-
ever occurs later.”
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121. Intoxicated persons prohibited on board

Towns of Delafield & Pewaukee and Village of Pewaukee,
Ordinance to regulate water traffic, etc., §9(a),
June 17, 1963:

"Intoxicated Persons not to Ride in Boats:

No person shall permit any person who is so
intoxicated as to be unable to provide for his
own safety or the safety of others to ride

as a passenger in any boat operated by him."

122, Littering prohibited on ice, water, shores

Lake Ordinance for Geneva Lake, §12:

"Littering Waters and Ice Prohibited. No
person shall deposit, place or throw from
the shore, any boat, raft, pier, platform
or similar structure, any cans, bottles,

debris, refuse, garbage, solid or liquid

waste, sewage or effluent into the waters
of the lake or upon the ice when formed."

123. Intoxicating liguors not to be consumed on board

Richmond and Whitewater, Ordinance No. 1, §8(B),
July 5, 1962:

"No person shall open or consume any intoxi-
cating liquors on any boat."

124, Prohibit deposit of debris

Town of Oconomowoc, Waukesha County, An Ordinance

to Regulate Water Traffic, Boating and Water Sports
Upon Free Waters of the Town of Oconomowoc, Waukesha
County, Wisconsin, and Prescribing Penalties for
Violation Thereof, §9, June 30, 1960:

"No person shall deposit, place or throw from
any boat, raft, pier, platforms, or similar
structure any cans, paper, bottles, debris,
refuse, garbage, solid or liquid waste into
the waters of the Town of Oconomocwoc.”
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125. Prohibit selling from craft

City of Marinette, Marinette County, Ordinances,
ch. 6, §86.13, Dec. 31, 1962:

"No person shall sell, or expose for sale, or
deliver from any craft landed at the foot

of any street or alley in the city, any wood,
lumber, coal, stoves, or any other goods,
wares or merchandise . . . except that stone,
wood, lumber and other materials and articles,
which are or may be delivered for the city
may be so delivered; if agreed upon at the
time of the making of the contract of sale."”
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APPENDIX NOTE E

STATUTES AUTHORIZING OR RESTRICTING
ADOPTION OF LOCAL ORDINANCES

CODE tit.38, §§97(26)-97(28) (Supp. 1967)

STAT. ANN. §21-233(b) (1968)

STAT. ANN. §19-2332 (1968)

HARB. & NAV. CODE §268 (West 1955)

HARB. & NAV. CODE §§660, 662 (West Supp. 1968)
REV. STAT. ANN. §62-21-12 (Supp. 1965)

GEN. STAT. REV. §§15-136, 15-138, 15-157 (1958)

CODE ANN. tit.23, §2126 (Supp. 1968)

STAT. ANN. §371.59 (Supp. 1969)

HAWAII REV. STAT. ANN. §267-15 (1968)

IDAHO CODE ANN. §39-2407 (1961)

ILL.

ILL.

ILL.

IOWA

KAN.

ANN. STAT. ch. 24, §11-44-2 (Smith-Hurd 1962)

ANN. STAT. ch. 34, §429.15 (Smith-Hurd Supp. 1969)
ANN. STAT. ch. 95-1/2, §318-1 (Smith-~Hurd Supp. 1969)
CODE ANN. §106.17 (Supp. 1969)

STAT. ANN. §§82a-815, 82a-8l6 (1964)

LA. REV. STAT. ANN. §834:850.23, 34:851.12 (1964)

ME. REV. STAT. ANN. tit.38, §202 (1964)

ME. REV. STAT. ANN. tit.38, 8§82 (Supp. 1968)

Ch. 275, 811, [1960] Mass. Acts & Resolves 163-64

Ch. 275, §15(b) & (c), [1960] Mass. Acts & Resolves 165-66

MICH.

STAT. ANN. §§18.1287(12), (14), (15), (16), (17)

(Supp. 1969)

MISS.

CODE ANN. §88496-24 (1968)

MO. ANN. STAT. §306.190 (1963)
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TEX.

UTAH
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REV. STAT. §81-815.15 (1966)

REV. STAT. §488-345 (1967)

STAT. ANN. §40:48-1 (23) (1967)

STAT. ANN. §75-35-15 (1968)

CONSERV. LAW §676(3) (McKinney 1967)
TOWN LAW §130(17) (McKinney Supp. 1969)

GEN. STAT. §75A-15 (1965)

. GEN. STAT. §75A-15(c) (Supp. 1967)

CENT. CODE §61-27-11 (1960)

REV. CODE ANN. §1547.61 (Page Supp. 1968)
STAT. ANN. tit.63, §823 (1964)

STAT. ANN. tit.82, §862(p) (Supp. 1968)
REV. STAT. §§488.028, 488.600 (1967)

GEN. LAWS ANN. §46-22-14 (Supp. 1968)
CODE ANN. §70-295.2 (1962)

COMP. LAWS ANN. §§42-8-62 to 42-8-64 (1967)
CODE ANN. §70-2210 (Supp. 1968)

PEN. CODE ANN. art. 1722a(l19) (Supp. 1968)

CODE ANN. §§73-18-17, 73-18a-11 (1968)

VA. CODE ANN. §62.1-182 (1968)

W. VA. CODE ANN. §20~7-23 (Supp. 1969)

WYO.

STAT. ANN. §41-528.7 (Supp. 1969)
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ALA. CODE tit.38, §897(26)-97(28) (Supp. 1967)

§ Y7(26). Local regulation.—(1) The provisions of this chapter
and rules and regulations promulgated thereto, and other general laws of
this state shall govern the operation, equmpment, numbering and all other
matters relating thereto whenever any vessel shall be operated on the wa-
ters of this state, or when any activity regulated by this chapter- shall take
place thereon, but nothing in this chapter shall be construed to prevent
the adoption of any ordinance or local law relating to operation of vesscls
the provisions of which are identical to the provisions of this chapter,
amendments thereto or regulations issued thereunder; provided, that such
ordinances or local laws shall be operative only so long as and to the ex-
tent that they continue to be identical to provisions of this chapter, amend-
ments thereto or regulations issued thereunder.

(2) Any subdivision of this state may, at any time, but only aflter pub-
lic notice, make formal application to the director for special rules and
regulations with reference to the operation of vessels on any waters within
its territorial Jimits and shall set forth therein the reasons which make
such special rules or regulations necessary or appropriate. The public no-
tice shall be effected by the said subdivision causing a copy of the proposed
public rules or regulations to be published one (1) time per week for four
(4) consecutive weeks in a newspaper of general circulation within the
area that the subdivision s located.

(3) The dircctor is hereby authorized to make specal rules and regu-
Ltions with reference to the operation of vessels on any waters within the
tertitorial linits of any subdivision of this state, (1959, p. 1482, § 20, appvd.
Nov. 19, 1989,

§ 97(27). Rules and regulations; filing and publication. — A
copy of the regulations adopted pursuant to this chapter, and of any amend-
ments thereto, shall be filed in the office of the secretary of state, and in the
ofiice of the department of conservation. Rules and regulations may be pub-
lished by the director in a convenient form. The director of conservation shall
cause to be publicized by the issuance of newspaper releases for new or
amended or rescinded rules and regulations promulgated by him. (1959, p.
1432, § 27, appvd. Nov. 19, 1959.)

§ 97(28). Same; power of director to promulgate. — The di-
rector of the department of conservation shall make, adopt, promulgate,
amend and repeal all rules and regulations necessary, or convenient for the
carrying out of the duties and obligations and powers conferred on the
said director of the department of conservation by this chapter. Further
clarifving the rule making power of the director, he shal} have power and
authority to make, adopt, promulgate, amend, and repeal all rules and regu-
lations as shall promote safety for persons and property in and connected
with the use, operation, and equipment of vessels and for the carrying out
of duties, obligations and powers conferred upon the director of the de-
partment of conservation by this chapter, subject to such supervision of
the advisory board of conservation as' set out n section 9, Title 8 of the
Code of Alabama 1940 or subsequent amendments thereto. (1959, p. 1452,
§ 28, appvd. Nov. 19, 1959.)
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ARK. STAT. ANN. §21-233(b) (1968)

21-233. Provisions of act applicable to waters of state—Ordinances
and local laws excepted—Special rules and regulations by game and fish
commission authorized.—(a) The provisions of this Act [§§21-221—
21-242], and of other applicable laws of this State shall govern the
operation, equipnent, numbering and all other matters relating thereto
whenever any vessel shall be operated on the waters of this State, or
when any activity regulated by this Act shall take place thereon; but
nothing in this Act shall be construed to prevent the adoption of any
ordinance or local law relating to operation and equipment of vessels
the provisions of which are identical to, or are not in conflict with,
the provisions of this Act, amendments thereto or regulations issued
thereunder.

(b) Any subdivision of this State may, at any time, but only after
public notice, make formal application to the Arkansas Game and Fish
Commission for special rules and regulations with reference to the
operation of vessels on any waters within its territorial limits and
shall sét forth therein the reasons which make such special rules or
regulations necessary or appropriate,

(¢) The Arkansas Game and Fish Commission is hereby authorized
to make special rules and regulations with reference to the operation
of vessels on any waters within the territorial limits of any subdivision
of this State,

(d) Nothing in this Act shall be construed to grant the power to
the Arkansas Game and Fish Commission or to any person to author-
ize the use of, or use, any vessel on any witers of this State where the
same shall be prohibited. In addition, nothing in this Act shall be con-
strued to permit the use of vessels on any municipal or privately owned
city water supply in violations of the applicable laws, rules or regula-
tions that may have been, or may be, established for the protection of
the public health in preserving said water supply for human consump-
tion. [Acts 1959, No. 4563, § 13, p. 1794.]

ARK. STAT. ANN. §19-2332 (1968)

19-2332. TFishing in cities and towns—Regulation.—Every city and
incorporated town in the State of Arkansas shall have full power
through ordinances duly ordained and enacted, to regulate the propaga-
tion, protection, catching and removing of fish in the waters of any pond
or lake that lies in whole or in part within the corperate limits of such
city or town, and to regulate all other matters pertaining to the waters
or beds of any such pond or lake., [Acts 1933, No. 95, § 1, p. 305; Pope’s
Dig., § 9546.]
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CAL. HARB. & NAV. CODE §268 (West 1955)

§ 268, Power of counties or cities to malke further restrictions;
motorboat race permits. Counties or cities may make further re-
strictions concerning the navigation and operation of power boats, and
may grant permits to bona fide yacht clubs or civic organizations to
conduct motorboat races over courses established, marked, and pa-
trolled by authority of the United States Coast Guard, city harbor
master, or other officer having authority over the waters on which a
race is proposed to be conducted and on such days and between such
hours as may be approved by the officer.

The provisions of this section shall apply to all waters which are
in fact navigable regardless of whether they are declared navigable
by this code. (Added Stats.1949, e. 566, p. 1056, § 2.)

CAL. HARB. & NAV. CODE §5660, 662 (West Supp. 1968)

§ 660. Local rcgulation

(1) The provisions of this chapter, and of other applicable laws of this state, shall
govern the operation, equipment, and all othier matters relating thercto whenever any
motorboat or vessel shall be operated on the waters of this state, or when any
activity regulated by this chapter shall take place thercon, Nothing in this chapter
shall be construed to prevent the adoption of any ordinance, Jaw, regulation or rule
relating to vessels by any, entity otherwise authorized by law to adopt such mc:'ls-
ures, including Lut not limited to any city, county, city and county, port authority
or district: provided, however, that such measures relating to undocumented vessels
shall pertain only to time of-day restrictions, speed zones, special-use areas, and sanle
tation and pollution control, the provisions of which are not in conflict with the pro-

visions o1 nis chapter or the regulations adopted by the commisslon. Such measures
shiall be subiitted to the * ® * gdepavtient prior to adoptior and at Jeast 30
days prior to the effective date thercoef,

Y The commission I anthorized to make speeial rules and regulations with yrefers
enve to the operation of any metorboats or vesselx on any bady of water within the
territorial Hmits of {wo or more cities, connties, eities and countles or other political
suldivisions where no special'rules or regulations exist or when required to establish
uniformity in sueh special rules or regulations as the commission mway determine )
ace ot unifornt under local Iaws and ) as to which uniformity is practicable and
nocessary,

() Any entity, incduding but npt rmited to any city, county, city anid county, port
authority or district, otherwize authorized by Iaw to adopt measures governing the
operation and cquipment, and matters relating thereto, of motorboats ov vessels, may
adopt cwergency rules and fegulations which ave not in conflict with the general
Jaws of the state relating to motorboats and vessels using any waters within the ju-
rizdiction of the entity if sueh rnles and regulations ave required to insure the safety
of persons and property, because of disaster or other publie calamity. Such cmer-
geney rules and regulations shall become effective immediately upen adoption and
may remain in effect for not ta exceed 60 days thereafter. Upon submission of sucl
cniergeney rules and ‘regulations to the ® ® @ (Jopartment, the * * * depart-
mont may authorize the entity to make the emergeney rules and regulations cffective
for sueh period of timne greater than 60 days as is necessary in view of the disaster
or clrcumstances, (Added Stats1039, ¢, 1434, p. 3741, § 1, as amended Stats.1061, o
609, p. 1730, § 2; Stats.1061, ¢, 1606, p. 3436, § 5; Stats1033, ¢. 902, p. 2144, § 13
Stats. 1006, 1st Fx.Ress, ¢. 61, p. 467, § 10)

§ 662, Fillag coples of ordlnances or lTocal Taws

A copy of the ordinances or local laws adopted pursuant to this chapter, and of
any amendments thereto, shall be filed in the oflice of the depavtment,  (Added
Stats 1059, ¢ 1151, p, 3743, § 1, effective July 6, 1039)

Asterlsks * * * Indicate deletlons by ameadment
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COLO. REV. STAT. ANN. §62-21-12 (Supp. 1965)

. 62-21-12. Municipal corporations or organizations—powers.—Nothing
in this article shall be construed to prevent municipal corporations or quasi
municipal organizations, including but not restricted to metropolitan
recreation districts, from policing lakes or bodies of water located within
all or part of the territorial boundaries of said entities. Any person or
persons designated by such entities to engage in policing work upon said
bodies of water shall be empowered by the department to enforce the
provisions of this article as an authorized representative of the department.
In addition, said entities shall also be empowered to charge and collect
reasonable permit fees to defer the expense of such policing operations
without the obligation of remitting the same to the department; provided,
that such fees shall be in addition to those otherwise provided for in this
article. Said entities shall further be empowered to adopt and enforce
reasonable rules and regulations governing boating on the bodies of water
patrolled under their supervision, provided that said rules and regulations
do not conflict with the provisions of this article,

Source: L. 65, p. 681, § 1.

CONN, GEN. STAT. REV. §§15-136, 15-138, 15-157 (1958)

Sec, 15-136, Ordinances and special local regulations. (a) Any
town, by ordinance, may make local regulations respecting the op-
eration of vessels on any body of water within its territorial limits.
Upon adoption, each such ordinance shall be submitted to the com-
mission and, if not disapproved by the commission within sixty days
thereafter, shall take effect as provided in subsection (¢) of this sec-
tion. The commission may disapprove any ordinance or part thercof
which it finds to be arbitrary, unreasonable, unnccessarily restrictive,
inimieal to uniformity or inconsistent with the policy of -this part.

(b) The commission may make special regulations respeeting
the operation of vessels on any body of water which lies within the
territorial limits of two or more towns (1) when no local regulations
exist or (2) when such action is required to establish uniformity in

the boating regulations of the several towns. Any town, by vote of

its legislative body, and any group of ten or more interested persons
may petition the commission for the adoption, amendment or repeal
of special regulations, The commission shall hold a publie hearing
on each such petition in the petitioning town or in one of the towns
which will be affected, giving all interested persons an opportunity
to present their views, Notice of sueh hearving, stating the date, time
and place thereof and the substance of the proposed regulation, shall
be published at least ten days prior thereto in a newspaper of general
cireulation in the town or towns which will be affeeted..

(¢) Al loeal and special regulations adopted pursuant to the
provisions of this section shall take effeet on the first day of April
following their adoption, except upon a finding by the comumission
that an emergeney exists which requires an earlier effective date.

(1961, P.AL 520, S. 16.)
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Sec. 15-138. Publication of laws, regulations and ordinances.
On or before the first day of April annually the commission shall
publish in pamphlet form and distribute all general and special laws
and all regulations and ordinances pertaining to or affecting boating
and hoating activities, or a digest or resume of such laws, regulations
and ordinances, together with information respecting rules, forms
and procedures preseribed for the administration of this part. No
regulation or ordinance <hall take effect until so published and dis-
tributed, except upon emergeney certification hy the commission pur-
suant to the provisions of cubsection (e) of scetion 15-136. (1961,
P.A. 520, 8. 18.)

Sec. 15-157. Special acts and ordinances superseded. All spe-
cial acts and munieipal ordinances contrary to or inconsistent with
the provisions of this part are superseded and shall be of no force
or effect. No political subdivision of the state shall enact or attempt
to enforce any ordinance or regulation respecting the licensing or
numbering of motorboats or impose any fee for the right to operate

a motorbhoat on any waterway within its territorial limits. (1961,
P.A. 506, S. 24.)

DEL. CODE ANN. tit.23, §2126 (Supp. 1968)

§ 2126. Local regulation prohibited

(a) The provisions of this subchapter, and of other applicable laws
of this State shall govern the operation, equipment, numbering and
all other matters relating thereto whenever any vessel shall be operat-
ed on the waters of this State, or when any activity regulated by
this subchapter shall take place thereon; but nothing in this act shall
be construed to prevent the adoption of any ordinance or local law re-
lating to operation and equipment of vessels the provisions of which
are identical to the provisions of this subchapter, amendments thereto
or regulations issued thereunder: Provided, That such ordinances or
local laws shall be operative only so long as and to the extent that they
continue to be identical to provisions of this subchapter, amendments
thereto or regulations issued thereunder.

(b) Any subdivision of this State may, at any time, but only after
public notice, make formal application to the Delaware Commission of
Shell Fisheries for special rules and regulations with reference to the
operation of vessels on any waters within its territorial'limits and shall
set forth therein the reasons which make such special rules or regula-
tions necessary or appropriate.

(¢) The Delaware Commission of Shell Fisheries shall make special
rules and regulations with reference to the operation of vessels on any
waters within the territorial limits of any subdivision of this State.
Added 52 Del.Laws, Ch, 154, § 16, eff. July 9, 1959.
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FLA., STAT. ANN. §371.59 (Supp. 1969)

37159 Local regulation guallfied

The provisions of sections 3710137131, STLOTLRTLETL, STLI0-3TLON,
Florida Statutes, shall govern the operation, equipiaent and all other matters
relating thereto whenever any vessel sliall be operated upon the waterways
or when any activity regulated hereby shadl take place thereon. Nething
in these seetlons shall be construed to prevent the adoption of any ordinanee
or loeal Law relating to operation and cquipsnent of vessels; provided such
ordinances or local laws shall be opevative only when they are not in conflict
with this chapter or any amendments theretn or regulations thereunder.

HAWAII REV. STAT. ANN. §267-15 (1968)

§267-15 Preemption of local law and special rules. If any ordinance
or regulation of any political subdivision of the State conflicts or is
inconsistent with this chapter or with the rules and regulations adopted
and promulgated pursuant thereto, the ordinance or regulation shall be
void.

Any political subdivision of the State may, at any time, make for-
mal request to the director of transportation for the department of
transportation’s adoption and promulgation of special rules and regula-
tions with reference to the operation and use of vessels on any waters
within its jurisdiction. The request shall set forth the reasons which
make these special rules or regulations necessary or appropriate.

The department may make special rules and regulations with refer-
ence to the operation and use of vessels on any waters within the jur-
isdiction of any political subdivision of the State as may be reasonably
necessary to implement the declared policy of section 267-F. [ 1965,
¢ 200, pt of §1; Supp, §112-54]

IDAHO CODE ANN. §39-2407 (1961)

39-2107. Local regulations prohibited.—The provisions of this act
shall govern the numbering and registration of vessels on the waters
of this state. All other political subdivisions of this state are expressly
prohibited from numbering or registering vessels in any respect. [1961,
ch. 281, § 7, p. 499.]

ILL. ANN. STAT. ch. 24, §11-44-2 (Smith-Hurd 1962)

§ 11-44-2. Anchorage of water eraft

The corporate authorities of cach municipality may regulate the
anchorage and landing of all water craft and their cargoes. 1961, May
29, Laws 1961, p. 576, § 11-44-2,
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ILL. ANN, STAT. ch. 34, §429.15 (Smith-Hurd Supp.

§ 42913 Regulation of water craft

In a county huaving less than 1,000,000 population, fn public waters not un-
der the jurisdictlon of any rnunicipality, the county board may regulate all
water craft In a manner not inconsistent with the provisions of the “Beat
Registration and Safcty Act”, as now or hereafter amendedt
1574, Marceh 31, R.S.1874, p. 802, § 25.31, added 1967, July 17, p. 1878, § 1

ILL. ANN. STAT. ch. 95-1/2, §318-1 (Smith-Hurd Supp. 1969)

§ 318—1. Local ordinances

The provislons of this Act, and of other applicable laws of this State shall
govern the operation, equipment, numbering and all other matters relating
thercto whenever any vessel shall be operated on the waters of this State,
or when any activity regulated by this Act shall take place thercon; but
nothing in this Act shall be construcd to prevent the adoption of any ordi-
nance or loeal law by any political subdivision of the State relating to op-
gration and equipment of vessels the provisions of which are not incongistent
with the provisions of this Act, amendments thereto or regulations issued
therennder: Provided, that such ordinances or local laws shall be operative
only o long as and to the extent that they contlnue to be not fnconsistent
with the provislons of this Act, amendments thereto or regulations {ssued
thereunder, 1039, July 17, Laws 1939, p. 4173, Art, VIII, § 1,

IOWA CODE ANN. §106.17 (Supp. 1969)

106.17 Local regulations restricted

1. The provisions of this chapter and other applicable laws of this state
shall govern the operation, cquipment, numbering and all other matters re-
lating thereto of any vessel whenever such vessel §s operated or maintained
on the waters of this state under the jurisdiction of the commission, but
nothing in this chapter shall be construed to prevent the adoption of any ordi-
nance or local law relating to the operation of equipiment of vessels, Such
ordinances or local law shall be operative only =0 long as they are not incon-
sistent with the provisions of this chapter or the rules and regulations adopted
by the commission,

2, Any subdivision of this state may, but only after public notice thercof
by publication in a newspaper having a general circulation in such subdt
vision, make formal application to the commission for special rules and regu-
lations concerning the operation of vessels on any waters within its terri-
torial limits and shall set forth therein the reasons which make sueh special
rules or regulations necessary or appropriate,

3. The commission is hereby authorized upon application of loeal author-
itles to make speciul roles and regulations, in conformity with this chapter,
concerning the operation of vessels on any waters of this state under the ju-
visdiction of the commiszion within e tervitorial limits of any subdivision
of this state,  Aets 1961 (59 G AL eh, ST, §.1R.

1969)
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KAN. STAT. ANN. §§82a-815, 82a-816 (1964)

« 82a-815. Laws applicable; local regula-
tions, when; regulations by state commission.
(a) The provisions of this act, and of other
applicable laws of this state shall govern the
operation, equipment, numbering and all other
matters relating thereto whenever any vessel
shall be operated on the waters of this state,
or when any activity regulated by this act shall
take place thercon; but nothing in this act shall
be construed to preveunt the adoption of any
ordinance or regulation by any subdivision or
municipality of this state relating to waters
under the coutrol or jurisdiction of such sub-
division or municipality: Procided, That such
ordinances or regulations shall be valid and
enforceable only so long as and to the eatent
that they are not contradictory to provisions
of article § of chapter 82a of the General
Statutes Supplement of 1939, and amendments
thereto or regulations issued thereunder. Such
ordinances or regulations shall not be adopted
by such subdivision or municipality until after
public notice by the cnacting body.  Follow-
ing such adoption the cnacting body shall sub-
mit the same to the commission, setting forth
the reasons which make such regulations nee-
essaty or appropriate, and requesting the ap-
proval of such regulations by the commission,
If the commission shall approve such regula-
tious they shall become operative; otherwise
such regulations shall have no effect. Not.
withstanding  the foregoing  provisions, the
commission shall not regulate fees to be
charged by political subdivisions or munici-
palities as to waters under their control o
jurisdiction,

-(0) The commission is hereby authorized to
make special rales and regulations with refer-
ence to the operation of vessels on any waters
within the state. [I. 1939, ch. 321, §15; L.
1661, ch. 471, § 75 July 1]

82a-316. Filiug of regulations; publica-
tion. A copy of the regulations adopted pur-
suant to this act, and of any amendments
thereto, shall be filed in the office of the re-
visor of statutes as provided by article 4 of
chapter 77 of the General Statutes of 1949, and
acts amendatory thereof. Rules and regula-
tions shall be published by the commission in
a convenient form. [L. 1939, ch. 321, § 16;
July 1.}
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LA. REV. STAT. ANN. §§34:850.23, 34:851.12 (1964)

§ 859.23  TY.ocal regulations prohibited

Through the passage of this Part, the state fully reserves to itself
the exclusive right to regulate the operation and establish the mini-
mum cquipment requirements of recreational watercraft. All other
political subdivisions of this state are expressly prohibited from reg-
ulating pleasure watereraft in any respect, including hut not limited
to, their operation, minimum equipment requirements, registration
(with or without a fee), or inspection. Acts 1958, No. 367, § 23.

§ 8651.12 1.seal regulations prohibited

Through the passage of this Part, the state fully reserves to itself
through the commission the exclusive right to regulate the operation
and cstablish the minimum cquipment requirements of vessels and
motorboats,  All other political subdivisions of this state are express-
ly prohibited from regulating watercraft in any respect, including but
not limited to, their opevation, minimum cquipment requirements, reg-
istration (with or without a fee) or inspection. Acts 1960, No. 43,
§ 12,

ME. REV. STAT. ANN. tit.38, §202 (1964)

§ 202. Local regulation pronibited

No 1nunicipality or political subdivision of this State may
adopt any ordinance, law or regulation dealing with the operation
or numbering of watercraft or any other subject matter of this
subchapter.

1.! Bureau regulations excepted. Nothing in this section
is to be construed to prohibit the adoption of regulations by the
burcau heads as authorized in section 231,

1963, c. 354, § 1.

1 8o In original. There is no number 2,

ME. REV. STAT. ANN. tit.38, §2 (Supp. 1968)

§ 2. Rules for channel lines; enforcement

The municipal officers of all maritime towns and- plantations shall make
rules and regulations, with suitable provision for enforcement, for the keeping
open of convenient channels for the passage of vessels in the harbors and
waterways of the towns for which they act, and shall establish the boundary
lines of such channels and assign suitable portions of their harbors for anchor-
ages.

Such rules and regulations as may be made by such municipal officers shall
be enforced and carried out by the harbor master of said town, who may
appoint a deputy, to act in case of his absence or disability, his deputy, it
any, or any other law enforcement oflicer of the State or any political subdivi«
sion thereof,

1065, c. 242,



20.

21.

22.

~255«

Ch. 275, §11, [1960] Mass. Acts & Resolves 163-64

Section 11. The director shall administer and enforce the provi-
sions of this chapter, and, for such purposes, is authorized to make
rules and regulations not contrary to the laws of the commonwealth
or of the United States. He shall (1) submit to the secretary for his
anproval a numbering system for motorboats, and (2) require that all
applications for number, certificates of number, and reports of boat-
ing accidents contain the same information as that contained in simi-
lar documents of the coast guard.

He may—

(n) Approve or disapprove any ordinance or by-law of any city or
town which regulates the operation of such vessels and such activities
as are subject to the provisions of this chapter or of any rule or regu-
lations made under authority hercof, on such waters of the common-
wealth as lie within such city or town,

Ch. 275, §15(b) & (c), [1960] Mass. Acts & Resolves 165-66

(D) Nothing in this seetion shall be construed as prohibiting any
eity or town {rom regulating, by ordinance or by-law, not contrary to
the provisions of this chapter or of auy vule or regulation wade under
authority hereof, other than numbering, of such vessels on such waters
of the eonmmonwealth as lie within the eity or town, or such activities
which take place thevcon. Such citics and towns may, by joint action,
provide for such regulations for such waters lying in two or more
cities o towns.

(¢} No such ordinande or by-law shall be valid unless it shall have
been approved by the direetor and published in a newspaper of gen-
eral digtribution in said eity or town not less than five days before the
ctfective date thereof.

MICH. STAT. ANN. §§18.1287(12), (14), (15),
(Supp. 1969)

§ LAY ELN)  Reogulatery powers; speeial regnlationz]  Swo.
12, The depavtment may vegulate the operation of vessels, water
skis, water sleds, aquaplanes, suclboards or other similar contrivaneey
on the waters of this state. Where special regulations are deteemined
neeessavy the depavbment way establish vessel speed limits; prehibit
the use of vessels, water skis, water sleds, aquaplanes, sueiboards or
other similar conteivanees; vestriet the use of vessely, water skis, water
sleds, aquaplanes, sucfbozrds or other shmilar contreivanees by day
and hour; establish and destgnate aveas vestrieted solely to Loating,
shinor seuba diving, fishing, swinuning or water shiineg; and, preseribe
any othee verpalations velating to the use ov opevation of veesels, water
shis, water sleds, agquaplanes, surthoneds or ether similae coutrivances
which will assuve compatible use ol state waters and best proleet
the public safety. The department shall
prescribe local regulations in such a
manner as to make the regulations uni-
form with other special local regulations
established on other waters of this
state insofar as is reasonably possible.

(16),

(17)
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sion, notice ¢f a public hearing shall be made in a newspaper of
genaral cireulation in the area wherein the regulations are to be im-
pesad, amended or repecled, at least 15 calendar days prior to the
hearing, Interested persons shall he afforded an opportunity to
present their views on the proposed rule cither orally or in writing.

§18. 2237 (153) Submission of proposed rules; decision; adop-
tion.] Sre. 15, The proposed vule shall then be submitted to the
governing body of the political subdivision in which the eontrolled
waters lie, Within 30 calendar days the governing body shall inform
the departinent that it approves or disapproves of the proposed rule,
[f the required information is not reecived within the time speecified,
the deparument, shall cousider the proposed rule meels the approval
of the concerned politieal subdivision, If the governing body disap-
proves the proposed rule, no further action shall be {aken. If the
roverning hody approves the proposed rule, ov when the 30-calendar
day period has elapsed without a reply having been rcceived from
the governing bedy, the rule shall be adopted as specificd in this
act.

§URA2GT(16)  fSpeeial lecal ywles; vequest of Lleal gubdivi.
on; procedura.]  Sie. Jli.\ Local political subdivisiops which be-
ove that speelal local rules of the type authorized by this act are
needed on’waters subjeet to their jurisdiction shall inform the de-
partment and request assistance,  All such requests shall be in the
form of an official resolution approved by a majerity of the govern-
ing body of the concerned political subdivision. Upon receipt of such
resolutions the department shall proceed as required by the provisions
of scetions 14 and 15.

st
i

§ 18.1057(17) Tocal ordinances pursuant to state rules; cn-
forceiment,] Sec. 17. (1) Local political subdivisions within whose
jurisdietion specially controlled waters lie shall enaet a loeal ordinance
identical in all respeets to the. established state rnle. Wheuever the
department changes, amends or repeals an existing rule, the concerned
local political subdivision shall change, amend or rvepeal the previous.
ly enacted ordinance to assure uniformity with state reculations.

(2) The sheriff or his authorized deputies shall enforee loeal or-
dinances enacted in accordance with the provisions of this aet.

(3) Local political subdivisious may enact as an ordinance any
or all of sections 2 to 8, 31 to 34, 36, 61, 62, 71 to 79, 91 to 98, 101,
111 to 113, 151, 152 and 161 to 168.
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MISS. CODE ANN. §8496-24 (1968)

§ 8496-24. Special rules and regulations.

Any ageney or political subdivision of this State may make applica-
tion to the commission for speecial rules and regulations with reference
to the operation, equipment or safety of vessels on any waters of this
State within its territorial limits or authorized jurisdiction and shall set
forth therein the reasons which make such speeial rules or regulations
necessary or appropriate. The commission is hereby authorized, after
notice and a publie hearing as provided in Seetion 8496-23, Mississippi
Code of 1942, Recompiled, to make such special rules and regulations
with reference to the operation, equipment or safety of vessels or motor-
boats on any such waters of the State. The several ecounties and munici-
palities bordering the Mississippi Sound or the other coastal or tidal
waters of the State are authorized and empowered to adopt ordinances
setting out speeial rules and regulations with reference to the operation,
equipment, or safety of vessels or motorhoats on the Mississippi Sound
or the other coastal or tidal waters of this State within their territorial
limits and shall set forth therein the reasons which make such speeial
rules or regulations necessary or appropriate: provided, however, that
no such ordinance shall conflict with the provisions of this act or with
the regulations of any Federal agency having jurisdiction over such
waters, and further provided, however, that notice shall he given of any
sneh proposed ordinance and a hearing shall be held thereon before the
ecommission as provided in Section &196-23, Mississippt Code of 1942,
Recompiled, and that as a condition precedent the commission shall
recommend the adoption of such ordinanee, it heing the intent of this act
that uniform regulations of general applieation to all the waters of this
State shall be adopted and promulgated by the commission wherever
pracficable, and any speeial regulation or local ordinance, as anthorized
herein, shall be limited to the exigencies of local conditions which ean-
not be corvected by a vegulation generally applicable to all the waters
of the State. The commission shall not adopt any rules or regnlations

applicable to the Mississippi Sound or the other coastal or tidal waters
of the State of Mississippi.

MO. ANN. STAT. §306.190 {1963)

306.120. Applicability of regulations—Ilocal regulations

1. The provisions of this chapter, and of other applicable laws
of this state shall govern the operation, cquipment, numbering
and all other matters relating thereto whenever any vessel shhll
be operated on the waters of this state, or when any activity
regulated by this chapter shall take place thereon; bhut nothihg
in this chapter shall be construed Lo prevent the adoption of ddy
ordinance or local law relating to opervation and equipment bf
vessuls the provisions of which are identical to the provisions pf
this chapter, amendments thereto or regulations issued thers-
under; exeept that the ordinances or local laws shall be opera-
tive only so long as and to the extent that they continue to be
identical to provisions of this. chapter, amendments thereto or
regulations issued thereunder,

2. Any city or subdivision of this sfate may adopt special
rules and regulations with reference to the operation of vessels
on any waters owned by the city or political subdivision.

3. 'The provisions of this chapter shall not apply to farm

ponds not commercially operated for boating purposes. (1..1959,
S.B.No.142 § 14)
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NEB. REV. STAT. §81-815.15 (1966)

21-815.15. State Boat Act: local regulation: extent permitted;
special rules and regulations. (1) The provisions of sections 81-
815.01 to 31-815.20, and of other applicable laws of this state shall
govern the operation, equipment, numbering and all other matters
relating thereto whencver any vessel shall be operated on the waters
of this state, or when any activity regulated by scctions 81-815.01 to
81-315.20 shall take place thereon; but nothing in sections 81-815.01
to 31-215.20 shall he construced to prevent the adoption of any ordi-
nance or local law relating to operation and cquipment of vessels the
provisions of which are identical to the provisions of scetions 81-315.01
to £1-315.20, amendments thereto, or regulations issued thercunder;
Provided, that such ordinances or local laws shall be operative only
so long as and to the extent that they continue to be identical to pro-
visions of scctions 81-815.01 to 81-815.20, amendinents thercto, or
regulations issued thereunder,

(2) Any subdivision of this state may, at any time, but only after
public notice, make formal application to the commission for special
rules and regulations with reference to the operation of vessels
on any waters within its territorial limits and shall set forth therein
the reasons which make such special rules or regulations necessary
or appropriate,

(3) The commission is hereby authorized to make special rules
and regulations with reference to the operation of vessels, includ-
ing water skiing and other related activities, on any specific water
or waters within the territorial limits of this state.

Source: Laws 1959. c. 432, § 15, p. 1453.

NEV. REV. STAT. §488-345 (1967)

488.345  Local regulations: When prohibited,

1. The provisions of this chapter, and of other applicable laws of
this state, shall govern the operation, equipment, numbering and all
other matters relating thereto whenever any vessel is operated on the
waters of this state, or when any activity regulated by this chapter takes
place thereon; but nothing in this chapter prevents the adoption of any
ordinance or local law relating to operation and equipment of vessels the
provisions of which are identical to the provisions of this chapter, amend-
ments thereto or regulations issued thereunder.

2. Such ordinances or local laws shall be operative only so long as
and to the extent that they continue to be identical to provisions of this
chapter, amendments thercto or regulations issued thercunder.

3. Any subdivision of this state may, at any time, but only after
public notice, make formal application to the comumission for special rules
and regulations with reference to the operation of vessels on any waters
within its territorial limits and shall set forth thercin the reasons which
make such special rules or regulations necessary ot appropriate.

4. The commission may make special rules and regulations with
reference to the operation of vessels on any waters within the tecritorial
Jimits of any subdivision of this state.

(Added 1o NRS by 1960, 481: A 1965, 1067)
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N.J. STAT. ANN. §40:48-1 (23) (1967)

40:48-1. Ordinances; general purpose

The governing body of every municipality may make, amend,
repeal and enforce ordinances to:

Doating. 23. Regulate the use of motor and other hoats upon
waters within or hounding the municipality ;

N.M. STAT. ANN. §75-35-15 (1968)

75-35-15.  Local regulations---Restrictions-—Special rules and regula-
tions.—~<A.  The provisions of the Doat Aet [75-35-1 to 73-35-22], and
of other applicable laws of this state shall govern the operation, cquip-
ment, numbering and all other matters relating thereto whenever any
vessel shall be operated on the waters of this state, or when any activ-
ity regulated by the Boat Act shall take place thereon; but nothing in
the Boat Act shall be construed to prevent the adoption of any ordinance
or local law relating to the operation and equipment of vessels where
the provisions of the ordinance or local law are identical to the provi-
sions of the Boat Act, amendments thercto, or regulations issued there-
under; Provided, that the ordinance or local law shall be operative only
so long as, and to the extent that, they continue to be identical to the
provisions of the Boat Act, amendments thereto, or regulations issued
thereunder.

B. Any subdivision of this state may, at any time, but only after
public notice, make formal application to the state park comumission
for special rules and regulations with reference to the operation of
vessels on any waters within its territorial limits and shall set forth
therein the reasons which make the special rules or regulations neces-
sary or appropriate.

C. The state park commission is authorized to make special rules
and regulations with reference to the operation of vessels on any waters
within the territorial limits of any subdivision of this state.

N.Y. CONSERV. LAW §676(3) (McKinney 1967)

3. Except when prohibited by the laws of the United States,
any regional park commission as defined by scction six hundred
seventy-two of this article may, by rule, regulation or ordinance,
regulate water sports and the operation, speed and mooring of
boats In or upon any waters or waterways in the reservations
and parks under the jurisdiction of such commission. Such
rules, regulations or ordinances shall also apply to any waters
offshore from any bathing Leach within the jurisdiction of such
commission but not to exceed a distance of one thousand feet
from the shove line. Added I.1948, c¢. 48G; amended 1..1959,
. 767; 1.1960, c. 934, § 24, eff. Oct. 1, 1961,



-260~-

N.Y. TOWN LAW §130(17) (McKinney Supp. 1969)

The town board after a public hearing may enact, amend
and repeal ordinances, rules and regulations not inconsistent
with law, for the following purposes in addition to such
other purposes as may be contemplated by the provisions
of this chapter or other laws. In order to accomplish
the regulation and control of such purposes, the town
board may include in any such ordinance, rule or regula-
tion provision for the issuance and revocation of a per-
mit or permits, for the appointment of any town officers
or employees to enforce such ordinance, rule or regulation
and/or the terms and conditions of any permit issued
thereunder, and for the collection of any reasonable
uniform fee in connection therewith. . . .

17. Regulation ot vessels. Except when prohibited by the laws of
this state or of the United States; (1) a. Regulating the speed and
regulating and restricting the operation of vessels and, in the counties
of Westchester, Saratoga, Warren and Suffolk the size and horse power
of inboard and outboard motors, while being operated or driven upon
any waters within or bounding the town to a distance of fifteen hundred
feet from the shore.

. b. Restricting and regulating the anchoring or mooring of vessels
In any waters within or bounding the town fo a distunce of fifteen
hundred feet from the shore.

¢. Restricting and regulating the anchoring or mooring of vessels in
such waters when used or occupied as living or sleeping quarters and,
providing time limits on duration of the stay of such vessels in such
waters and reguiring inspeetion and registration of such vessels when
£0 used,

d. Restrieting and regulating sewnge disposal and garbage removal
from said veseels and use of toilets thereon. The tevm “soewaye” as used
i this subdivision shall mean all human body wastes.

e Dedguating publie anchorage area or arcas and regulating the
use thereof.

. (2) No such ordinance, rule or regulation shall take cffect until
it shull have been submitted to and approved in writing by the con-
gervation commissioner,

{3) The provisions of this sunmvisien shall not apply to waters
within or bounding an incorperated villoge {o a distance of fifteen
handred feet from the shore, jurisdiction with vespeet to which is vested
in the board of trustees of n village by the provisions of subdivision
sixty-three of scetion eithiy-nine of the village law,

18, Shellfsh, Rezulating the taking ayd the manner of taking élams,
ovsters, scallops and other shetliish from the lands of or from yaters
over the lands of

(3) a towa vestod with the title to, or kelding a lease on, lands hinder
tidewater in any harbor, bay or ereck, and vested with the right of

fishing, s e o

N.C. GEN. STAT. §75A-15 (1965)

§ THA-15. Tocai regulation.—(a) Any subdivision of this State may at
any time, lat only after public notice, make formal application to the Wildiife
Resources Conunission for special rules and regulations with refercice to the
safe and reasonable operation of vessels on any water within its territorial Yimits
and shall sct forth therein the reasons which make such special rules or regula-
tions necessary or appropriate,

(b) The Wildlife Resources Commission is herchby authorized to make spe-
cial rules and regulations with reference to the safe and reasonable operation of
vessels on any waters within the territorial limits of any subdivision of this
State; provided however, that such rules and regulations governing the operation
of vessels on State-owned lakes shall be made exclusively by the Department
of Conscrvation.and Development, (1939, ¢. 1064, s. 15.)
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N.C. GEN. STAT. §75A-15(c) (Supp. 1967)

§ 73A-15. Local regulation; adoption of Uniform Waterway Mark-
ing System.

(¢) The Uniform Waterway Marking System as approveu oy the advisory panel
of state officials to the merchant marine council, United States coast guard, in Oc-
‘tober, 1901, is hereby adopted for use on the public waters of North Carolina;
amd no markers shall be used in the waters of this State in conflict with the mark-

(ing system prescribed by this subsection, (1939, c. 1064, s. 15; 1965, c. 394.)

N.D. CENT. CODE §61-27-11 (1960)

61-27-11. Local regulation prohibited.—1.. The provisions of this
chapter, and of other applicable laws of this state shall govern the oper-
ation, equipment, numbering and all other matters relating thereto
whenever any vessel shall be operated on the waters of this state, or
when any activity regulated by this chapter shall take place thereon;
but nothing in this chapter shall be construed to prevent the adoption
of any ordinance or local law relating to operation and equipment of
vessels the provisions of which are identical to the provisions of this
chapter, amendments thereto or regulations issued thereunder: Pro-
vided that such ordinances or local laws shall be‘operative only so long
as and to the extent that they continue to be identical to provisions of
this chapter, amendments thereto or regulations issued thereunder.

2. Any subdivision of this state may, at any time, but only after
public notice, make formal application to the department for special
rules and regulations with reference to the operation of vessels on any
waters within its territorial limits and shall set forth therein the rea-
sons which make such special rules or regulations necessary or appropri-
ate.

3. The department is hereby authorized to make special rules and
regulations with reference to the operation of vessels on any waters
within the territorial limits of any subdivision of this state.
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OHIO REV. CODE ANN. §1547.61

§1547.61 Rules and regulations; Tappan
[.ake.

Chapter 1547, of the Revised Code and other
applicable Luws of this state govern the operation,
cquipment, numbering, and all other matters re-
lating thereto whenever any watercraft is oper-
ated on the waters of this state, conservancy dis-
triet, or political subdivision of this state, or when
any activity regulated by Chapter 1547, of the
Revised Code takes place thereon; but nothing in
Chapter 1547, of the Revised Code prevents the
adoption of any rules, regulations, or ordinance
relating to operation and equipment of vessels the
provisions of which are identical to the provisions
of Chapter 1547. of the Revised Code, amend-
ments to such chapter, or regulations issued under
such chapter; provided, that such’ordinances shall
be operative only so long as and to the extent
that they continue to be identical to the provi-
sions of Chapter 1547. of the Revised Code. Con-
servancy districts and political subdivisions of
this state may enact ordinances, rules, or regula-
tions limiting the horsepower of inboard or out-
board motors, maximum and minimum size and
type of watercraft, inflatable watercraft, and the
speed at which watercraft may be operated, ex-
cept that upon impounded bodies of water cov-
ering three thousand five hundred acres of land
or more, no conservancy district or political sub-
division shall prohibit the use of motors of &
one hundred twenty horsepower or less when
used in conjunction with properly proportioned
boats in a reasonable area to be designed for the
use of said motors and boats and for water
skiing; and provided that upon Tappan Lake ¢
no conservancy district or political subdivision
shall prohibit the use of motors of € sixtv-five
horsepower or less when used in conjunction with
properly proportioned boats in a reasonable area
to be designed for the use of said motors and
boats and for water skiing.

Any department, conservancy district, or po-
litical subdivision of this state may, at any time,
but only after public notice published in a news-
paper of local circulation, make formal applica-
tion to the chief of the division of watcreraft
for special rules and regulations with reference to
the operation of vessels on any waters within its
territorial limits and shall sct forth thercin the
reasons which make such special rules and regula-
tions necessary or appropriate.

The division of watercraft may make special
rules and regulations with reference to the opera-
tion of watercraft on any waters within the terri-
torial limits of any subdivision of this state.

No political subdivision of this state or con-
servancy district shall charge any license fee or
othier charge against the owner of any watercraft
for the right or privilege of operating said water-
cralt upon the waters of any such political subdi-
vision or conservancy district and no license or
number in addition to those provided for under
this scction shall be required by any state depart-
ment, conservancy district, or political subdivi-
sion of this state,

(Page Supp.

1968)
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OKLA. STAT. ANN. tit.63, §823 (1964)

§ 823. TLocal regulation

(a) The provisions of this Act, and of other applicable laws
of this State shall govern the operation, equipment, numbering
and all other matters relating thereto whenever any vessel shall
he operated on or in the waters of this State, or when any activity
regulated by this Act shall take place thercon; but nothing in
this Act shall be construed to prevent the adoption of any or-
dinange or local law relating to the use of municipally-owned wa-
ter reservoirs or lakes of state-licensed vessels or motorboats.

(b) Any subdivision of this State may, at any time, make
formal application to the Planning and Resources Board for spe-
cial rules and regulations with reference to the operation of ves-
sels on or in any waters within its territorial limits and shall set
forth therein the reasons which make such special rules or regula-
tions necessary ov appropriate. Taws 1959, p. 390, § 23.

OKLA. STAT. ANN. tit.82, §862(p) (Supp. 1968)

§ 862, Powers, rights and privileges of district

The District shall have and is hereby authorized to exercise
the following powers, rights and privileges:

{p) To prescrive and enforce rules and regulations for the use for
recreational and commercial purposes of the lakes created by the Distriet
by Impounding the waters of said lakes, and the shorelands of the District
bordering thereon, including the use of firearms, the inspection .of all
boats of every character proposing to operate or operating on said lakes.
the issuance of permits for the operation of boats, surfboards, aqua-
planes, sea-skis, or similar devices on said lakes for hire; the charging
and collection of fees for the inspection and/or operation of such bhoats,
surfboards, aquaplanes, sea-skis, or other similar devices on sald lakes for
hire; preventing the launching and/or operation of any commercial or
for-hire bozt, surfhoard, aquaplane, sea-ski, or similar device for hire, on
the waters of said lakes without a certificate of inspection and a permit
for such use; prezeribing the type, style, location, and equipment of all
wharves, docks, and anchorages along the shores and upon the water of
said lakes: the issuance of permits for wharfage, dock, and/or anchorage
privileges when used for commercial purposes and charging fces for such
commercial permits; and the establishment and maintenance of public
wharves, doecks, and/or anchorages and the charging and collection of
fees for the use thereof by the publie; to appoint or employ such persons
2s the Distriet may deem proper and sultable for the purpose of enforcing
such rules and regulations as may be Issued hereunder, and for the en-
forelnyg of the provizions of this Aet, which cmployces shall have the power
of prace ofiecrs In and upnn the properties of the District, except in the
sorving or execiation of ¢ivil process; o o o »

ORE. REV. STAT. §§488.028, 488.600 (1967)

0238 Contrary local laws prolibited.
No political subdivision of this state may
enzact or enforce any law contrary to the
provisions of this chapter.

(1959 c.686 §60]

AN
Il I
P SNIVIAY)

~Y7+
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RIEGULATIONS FOR SPECITIC ARZAS

488.660 Special regulations of State Xla-
rine Doard for political subdivisions anc
State Game Commission. (1) After 2 hear-
ing upon notice, the board, upon considera-
tion of the size of a body of water and trafiic
conditions, may make special regulations
consistent with the safety and the property
rights of the public relating to the operation
of boats in any waters within the territorial
limits of any political subdivision of this
state. The regulations may include, but nced
not be limited to, the establishment of desig-
nated speeds, the prohibition of the use of
motorboats and the designation.of areas and
times for testing racing motorboats. How-
ever, designated speeds set by the board shall
not apply to commercial vessels documented
by an agency of the United States.

(2) The governing body of a political
subdivision of this state may apply to the
board for special regulations relating to the
designation of moorage arcas on lakes or
reservoirs which are under the jurisdic-
tion of a public agency, or to the opera-
tion of boats on the waters within the ter-
ritorial limits of the political subdivision.
Within a rcasonable time, the board siall
act upon the application in the manner pro-
vided in subsection (1) of this section. When
special regulations have been established
within a political subdivision in accordance
with this subsection, the governing body
shall establish and maintain the navigational
markers prescribed by the board.

(3) After a hearing, upon notice, the
board may make special regulations relating
to the operation of boats, including the
ostablishiment of designated speeds and pro-
hibition of the usc of motorboats for the pro-
teetion of game and game fish at the request
of the State Game Commission,

(4) The notice required by subscction
(1) of this section shall be published in at
least two issucs of a newspaper of general
circulation in the political subdivision. The
ccend publication shall be not less than one
veok bofore the hearing.

Zu

{3) Any speeds in excess of the speeds
designated by the board, as provided in this
ection, shall be prima facie evidence of the
riolation of ORS 488.100.

[1959 ¢.656 $62; 1961 ¢.292 §1; 1965 ¢.539 §3; 1967
€.535 §3]

/4
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R.I. GEN. LAWS ANN. §46-22-14 (Supp. 1968)

46-22-14. Local regulation prohibited—(a) The provisions of
this chapter, and of other applicable laws of this state shall govern
the operation, equipment, numbering and all other matters relating
thereto whenever any vessel shall be operated on the waters of this
state, or when any activity regulated by this chapter shall take place
thereon; but nothing in'this chapter shall be construed to prevent
the adoption of any ovdinanece or local law velating to operation and
equipment of vessels the provisions of which are identical to the
provisious of this chapter, amendments thereto or regulations is-
sued thereunder; provided, that such ordinances or loeal laws shall
be operative only so long as and to the extent that they continue
to be identical to provisions of this chapter, amendments thercto or
regulations issued thereunder.

(b) Any subdivision of this state may, at any time, but only after
public notice, make formal application to the division of harbors
and rivers for special rules and regulations with reference to the
operation of vessels on any waters within its territorial limits and
shall set forth therein the reasons which make such special rules or
regulations necessary or appropriate.

(¢) The division of harbors and rivers is hereby authorized to
make special rules and regulations, not inconsistent with [chapter
9 of this title] or the rules and regulations issued thercunder, with
reference to the operation of vessels not more than sixty-five (65)
feet in length on any waters within the territorial limits of any sub-
division of this state,

S.C. CODE ANN. §70-295.2 (1962)

§ 70-295.2. Chapter to govern operittion, ete., of vessels on waters of
State; local laws and ordinances; rules and regulations for subdivisions.
—(1) The provisions of this chapter, and of other applicable laws of
this State, shall govern the operation, c¢quipment, numbering and all
other mutters relating thereto whenever any vessel shall be operated on
the waters of this State, or when any wctivity regulated by this chapter
shadl tuke place thercon; but nothing in this chapter shall be construed
to prevent the adoption of any ordinance or loecal law relating to opera-
tion and cquipment of vessels the provicions of which are identical to
the provizions of this chapter, amendments thereto or regulations is-
sued thercunder; provided, that such ovdinances or local laws shall be
operative only so long as and to the extent that they continue to be
identical to provisions of this chapter, amendments thercto or regula-
tions Izsued thercunder,

(2) Any subdivision of this State may, u«t any time, hat only after
three days’ public notice, make formal application to the Division for
special rules and regulations with reference to the operation of vessels
on any waters within its territorial limits and shall set forth therein the
reasons which make such special rules or regulations necessary or ap-
propriate,

(3) The Division is herchy authorized to make special rules and reg-
ulations with reference to the operation of vessels on any waters within
the territorial limits of any subdivision of this State. (1955 (49) 299:
1959 (51) 409.)
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S.D. COMP. LAWS ANN. §842-8-62 to 42-8-64 (1967)

42-8-62, . Territorial application of chapter—Identical local rules
not prohibited.—The provisions of this chapter, and of other ap-
plicable lnws of this state ¢hall govern the operation, equfpment,
numbering and all other matters relating thereto whenever any
vessel shall be operated on the waters of this state, or when any
activity regulated by this chapter shall take place thereon; but
nothing in this chapter shall be construed to prevent the adoption
of any ovdinance or Jocal law relating to operation and equipment
of vessels the provisions of which are identical to the provisions
of this chapter, amendments thereto or regulations issued there-
under: provided, that such ordinances or local laws shall be opera-
tive only so long as and to the extent that they continue to be
identical to provisions of this chapter, amendments thereto or
regulations issued thereunder.

Source: SL 1959, ch 125, § 14; SDC
Supp 1960, §25.1414 (1),

42-8-63. Applicaticn by political sukdivision for special rules
applicable therein.—Any subdivision of this state may, at any
time, but only after public notice make formal application to the
game, fish and parks commission for special rules and regulations
with reference to the operation of vessels on any waters within
its territorial limits and shall set forth therein the reasons which
make such special rules or regulations necessary or appropriate.

Source: SL 1959, ch 125, § 14; SDC
Supp 1960, § 25.1414 (2).

42-8-64. Adoption of special rules and regulations applicable
to particular subdivisions.—The game, fish and parks commission
is hereby authorized to make special rules and regulations with
reference to the operation of vessels on any public ‘waters within
the territorial limits of any subdivision of this state.
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TENN. CODE ANN. §70~2210 (Supp. 1968)

70-2210. XRules and regulations.—The commission shall establish
miform regulations governing the numbering, the safety equipment,
and the operation of the vessels subject to this chapter so that any
such vessel complying therewith may be operated with equal frecdom,
or under similar requirements, upon all the waters of Tennessee, Safety
and operational regulations shall not be in conflict with federal laws
and regulations applicable to such vessels upon the navigable waters
of the United States which are within this state. The commission is
authorized and dirvected to alter and amend their regulations as need
be, from time to lime, to prevent conflict with foderal laws and regu-
Iations pertaining to vessels.

The commission is authovized to proclaim special rules and rvegula-
tions governing the operation of vessels in special aveas or under
special conditions, i€ approved by the majority of the Loavd,

Such vules and veeulations of the commission as ave authoviced tor
this chapter shall be published at least one (1) time in newspapers
whose cireulation generally covers {he aveas affected by said ruled
and regulations; the publieation of said rules and veculations is ve-
quired to be at least {ifteen (15) days Dofore the tevms of the vules
and vegulations will become effeetive, A copy of all vales and vegulas
tions passed by s=aid conumission shall e fmnwedintely tlod with the
cocrelary of state and the county court elerls fov the countios cidectod,

TEX. PEN. CODE ANN. art. 1722a(19) (Supp. 1968)

See. 19, (a) The Coverning Body' of any incorpornted eity or
town, with vespeel to-public waters within its corporate Hiins ol adl
lukes owned by it, is heveby authorized by city ovdinance to desiznate
certain arcas to be buthing, fishing, swimming nr otherwive restrictod
arcas, and to make such rules and regulatinng rglzuin;: to the operation
and equipment of boats as it may deem nceessury for the publie sulely,
the provisions of which are cousistent with the provisions of this Act.

(b) The Commissioners Court of any countyw with respect to publie
waters wilhin the teirrvitorial limits of the county but outside the corpo-
rate limits of any incorporated city or town or politieal subdivision as
contained in (c¢) below, except lukes owned by an incorporated city or
town, is hercby authorized by order of the Comniissioners Court entered
upon its records to designate certain areas to be bathing, fishing, swim-
ming ov otherwise restricted areas, and to make such rules and regula-
tions velating to the operation and equinment of boats as it may deem
necessary for the public safety, the provisions of which are consistent
with the provisions of this Act.

(¢) The Governing Board of any political subdivision of the State
created pursuant to the provisions of Seetion 59, Article 16, of the Con-
stitution of the State of Texas, for the purpose of conserving and develop-
ing the public waters of this State, is, with respect to public waters im-
pounded within lakes and veservoirs owned or operated by such political
subdivision, authorized by resolution or other appropriate order to desig-
nate certain arcas to be bathing, fishing, swimming or otherwise restriet-
ed areas; and to make such rules and regulations relating to the opera-
tion and equipment of boats as it may deem necessary for the public safe-
ty, the provisions of which are consistent with the provisions of this Act.
Provided that a copy of any rule or regulation enacted pursuant to this
Section shall be summarily filed with the Texas Highway Department and
with the Texas Parks and Wildlife Department.
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UTAH CODE ANN. §§73-18-17, 73-18a-11 (1968)

73-18-17. ECcope of application of act—TJdentical local ordinances au-
thorizcd—Application for special local rules and regulations.—(1) The
provisions of this act, and of other applicable laws of this state shall
govern the operation, equipment, mnnbering and all other matters velating
thereto swhenever any vessel shall be operated on the waters of this state,
ar when any activity regulated by this act shall take place thercon; but
nothing in this act shall be construed to prevent the adoption of any
oedinance or local Taw relating to operation and equipment of vessels the
provisions of which are identical to the provisions of this act, amendments
thereto or regulations issued thercunder; provided, that such ordinances
ov loeal Tuws shall be operative only so long as and to the extent that they
continue to be identical to provisions of this act, aviendmonts thercto or
regulations isoued thereunder,

() Any subdivision” of this state may, at any time, but only alter
public notive, make formal application to the commission for speeinl vales
and vegulations with referenee Lo the operation of vessels on any waters
within its territorial limits and shall set forth therein the reasons which
make siuch speeinl ruley o regulation necessary or appropriate,

(3) 'The commission is hereby authorized to make additional rules
and regulations with reference to the operation of vesscls on any waters
within the tervitorial limits of any subdivision of this state.

73-18a-11, Regulation by politieal subdivisions prohibited —Exzeeption.

Through the passage of this act, the state fully reserves to itself the
exclusive right to establish requirements with reference to the disposal
of human body waste and litter from watereraft. Tn order to ensure state-
wide uniformity, the vegulation, other than the adoption for loecal enforce-
ment of state regulations, by any political subdivision of the state of the
disposal of litter or human body waste from watereraft is prohibited.

VA. CODE ANN. §62.1-182 (1968)

§ 62.1-132, Tocal vegulation. (a) Any politieal subdivision of this
State, may at any time, but only after public netice, make formal application to
the Commission for special rules and regulations with reference to the safe and
reasonable operation of vessels on any water within its territorial Bimits and shall
set forth therein the reasons which make such special rales or regulations neces-
sary or appropriate.

_(b) The Commission is hereby authorized upon application by a political sub-
division or its own motion to make special or general rules and regulations with
reference to the safe aud reasonable operation of vessels on any waters within, the
terrirortnd Frits of any politieal subdivision of this State; without Timiting the
generaliny of the grant of such power, a system of regulitory or navigation mark-
ers neay be adopted by the Connnission. Provided that nothing in this section shall
Lo construned o atfect the application of (my general Taw concerning the tidal
waters of this State,

(¢) Ny county, city or town of this State, may at any time, but only after
approval by e Commission, enact ordinanges regulating the operation of vesscls
on any waters withia its territorial limits, and the conduet, and. activity of any
persan wsing such waters, and may providy for the enforeement thereof and pen-
altfes for the vielation thercof, provided said penalties do not exceed the penaltics
provided i this chapter for similar offensés, (Code 1930 (Suppl), § 62-17415;
1900, T 3000 1904, cel 316, 63 1908, ¢. 059.)
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W. VA. CODE ANN. §20-7-23 (Supp. 1969)

§ 20-7-23. Local rules and regulations.

(a) The provisions of this article, and of other applicable luws of this
State, shall govern the operation, equipment, numbering and all other
matters relating thereto whenever any vessel shall he operated on the
waters of this State, or when any activity regulated by this article shall
take place thercon, but nothing in this article shall be construed to pre-
vent the adoption of any ordinance ortlocal law relating to operation and
equipment of vessels the provisions of which are identical to the provisions
of this article, amendments thereto or regulations issued thereunder: Pro-
vided, that such ordinances or loecal laws shall be operative only so long
as to the extent that they continue to be identical to provisions of this
article, amendments therecto or regulations issued thereunder.

(b) Any subdivision of this State may, at any time, but only after
public notice, make formal application te the director for special rules
and regulations with reference to the operation of vessels on any waters
within its territorial limits and shall set forth therein the reasons which
make such special rules or regulations necessary or appropriate.

(¢) The director is hereby authorized to make special rules and regula-
tions with reference to the operation of vessels on any waters within the
territorial limits of any subdivision of this State. (1959, c¢. 78; 1961, c.
133; 1967, c. 147.)

WYO. STAT. ANN. §41-528.7 (Supp. 1969)

§ 41.528.7. Poltical subdivisions not to number vessels.—The pro-
visions of this act [§§ 41-528.1 to 41-528.11] shall govern the number [number-
ing] and registration of vessels on the waters of this state. All other political sub-

divisions of this state are expressly prohibited from numbering vessels in any re-
spect. (Laws 1963, ¢ch. 151,§ 7.)
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APPENDIX NOTE F

STATUTES SPECIFICALLY REGULATING WATER BODIES

IOWA CODE ANN. §106.31 (Supp. 1969)
IND. ANN. STAT. §§68-832 to 68-834 (1961)
IND. ANN. STAT. §68-839 (Supp. 1968)
Ch. 575, [McKinney 1969} Laws of N.Y. 874
N. H. REV. STAT. ANN. §§486:3-486:7 (1968)
ORE. REV. STAT. §§488.610, 488.620 (1967)

PA. STAT. ANN. tit.55, §501 (1964)
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Some special provisions of the type ordinarily contained

in local ordinances include:

A.

B.

Special regulations for artificial lakes.

1OWA CODE ANN. §106.31 (Supp. 1969)

103.31  Artificlal lakes

1. No motorboats with inboard motors; motorboats of plane or gliding
type, including combination plane. and displacement types, propelled- by an
outboard motor; rowboats of displacement type with outboard motor, shall
te permitted on any artificial lake under the jurisdiction of the commission
except that rowboats or motorboats equipped with an outboard motor, not to

exceed six horsepower shall be perinitted upon any artificial lake of one hun.

dred acres or more in size,

2, No person shall operate any sailboat on any artificial lake under the
jurisdiction of the commission except those lakes specifically designated by
the commission., All sailboats, so operated, must be of a type and size ap-
proved by the commission,

3. AU privately-owned boats on- artificial lakes under the jurisdiction of
the comumission shall be kept at locations designated by the commission.

4. All privately-owned rowboats, used on or kept at the artificial lakes
under the jurisdiction of the commission, shall be scaworthy for the waters
where they are kept and used. All such boats shall be removed from state
property whenever ordered by the eommission, and, in any cvent, shall be
removed from such property not later than December fifteen of each year.

Special speed and shore zone restrictions.

IND. ANN. STAT. §868-832 to 68-834 (1961)

63-832. Operating boat at excessive speed prohibited.—No person
shall operate any boat at a rate of speed greater than is reasonable
and prudent, having due regard for the conditions and hazards, actual
and potential, then existing, including weather and density of traffie,
or greater than will permit him, in the exercise of reasonable care. to
bring such boat to a stop within the assured clear distance ahead.

68-833. Operating in excess of {en miles per hour at night prohib-
ited.—No person shall operate any boat during the period between sunset
and sunrise at a rate of speed greater than ten [1Q] miles per hour.

68-834. Operating in excess of ten miles per hour on luke of less than
300 acres prohibited.—No person shall operate any boat upon any lake
which contains less than three hundred 3001 acres at a rate of soced
greater than ten [10] miles per hour.
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IND. ANN. STAT. §68-839 (Supp. 1968)

68-539, Opceration within two hundred feet of shoreline of lake or
channel five hundred feet in width—Mininum speed-—~Exception.~—No
person shall operate any motorboat so as to approach or pass within
two hundred [200] feet of the shove line of any luke or channel thereof
at a place or point where such lake or channel is five hundred [500]
feet or more in width, except for the purpose of trolling or for the
purpose of approaching or leaving a dock, pier or wharf or the shore
of such lake oy channel. No person shall operate any molorhoat so as
to approach or pass within two hundred [200] fcet of the shore line
of any lake or channel thereof at a rate of speed greater than ten [10]
miles per hour except that on lakes formed by hydro-electric dams
no person shall operate a motorboat so as to approach or pass within
fifty [50] feet of the shore line at a rate of speed greater than ten
[10] miles per hour.

Ch. 575, [McKinney 1969] Laws of N.Y. 874

CHAPTER 575

An Act to mmend the navigation law, In relation to permitting water
skicia to take off or land from shore or dock.

Approved and eifective May 21, 1969,

The People of the Stute of New York, represented in Senate and
Assenbly, do enact as follows:

Seetion 1. Subdivision two of scetion forty-five of the navigation
law, as last amended by chapter seven hundred ninety-four of the laws
of nineteen hundred sixty, is hereby amended to read as follows:

2. No vessel shall be operated within one hundred feet of the shore,
s dock, pier, raft, float or an anchored or moored vessel at a speed ex-
cceding five miles per hour, unless such vessel is being operated near
such shore, dock, float, pier, raft. or anchored vessel for the purpose
of enabling a person engaged in water skiing to take off or land.

§ 2. This act shall take effect immediately.

Requlations for special bodies of water.

5.

N. H. REV. STAT. ANN. §5486:3-486:7 (1968)

486:3 Squam and Conway Lakes and Silver Lake in }adison. No
person shall at any time place in or upon, or use, or operate upon, Squam
Lake or Conway Lake or Silver Lake in Madison any house boat. Who-
ever violates any provision of this section shall be fined not more than fifty
dollars. Board of health and health officers of towns abutting said lakes

shall have power and authority to enforce the provisions hereof.
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186:1 Lucas Pond in Northwood. No person shall operate upon the
waters of Lucas pond in the town of Northwood any boat propelled Ly
electric, naphtha, gasoline, steam or other mechanical power, including
boats propelled by so-called out-board motor. Any person who operates a
boat in violation of this section shall be fined not more than twenty-five
dollavs, Any fines collected under the provisions heveof shall be for the
use of the town of Novthwood.

186: 6 Otter Lake. On and after July 1, 1959, no person shall use or
operate any motor boat or other boat equipped with an outboard motor at
greater than trolling speed, except in case of emergency, or by special
approval bf the selectmen, on the waters of Otter Lake in the town of
Greenfield. Whoever violates the provisions of this section shall be fined
not more than fifty dollars, Any fines collected hereunder shall be for the
use of the town of Greenfield.

186: 7 Lee’s Pond. On and after July I, 1967, no person shall use or
operate any motor boat or other boat equipped with an outboard motor
of more than sevén and one-half horse power on the waters of Lee's Pond
in the town of Moultonborough. Whoever violates any of the provisions
of this section shall be fined not more than fifty dollars.

ORE. REV. STAT. §5488.610, 488.620 (1967)

£88.610 Motorboats prohibited on cer-
tain lakes. No person shall use a motor boat
fcr any purpose on the following named
waters of this state located in the counties
named:

Countics Lakes and Reserveirs

Clackemas Trillium Lake

Deschutes Charlton, Devils, Irish, Lucky,
North and South Twin Lakes,
Taylor, Three Creek and Todd
T n‘vns

ddanc
Douglas Opal and Timpanagos Lalkes
Hood River Lost Lake
Jefferson Horseshoe, Dark and Olallie
Lakes
Gold Lake
Clear Lake
Breitenbush Lake
Frog Lake

[Rormerty 458.060; 1951 ¢.420 §1; 1967 ¢.547 &1
L A S 3
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433.620 Speed restrictions in certain
sreas. (1) No person shall operate a boat
with an outboard or inboard motor at a speed
in excess of 10 miles per hour during those
hours of the day and on those days of the
vear that it is lawful to fish, on East Lake,
Pauline Lake and Elk Lake.in Deschutes
County; Magonc Lake in Grant County;
Timothy Lake in Clackamas County; Davis
Lake in Deschutes and Klamath Counties;
Diamond Lake in Douglas County and Squaw
Lakes in Jackson County.

{2) No person shall operate a boat

ith an outboard or inboard motor at a
speed in excess of 10 miles per hour on the
followiny named waters of this state located
in the countics named:

£

Counties l.akes and Reservoirs

Clackamas Clear Lake and on that por-
tion of the waters of the res.
ervoir known as North Fork
Reservoir which lies upstream
from a line drawn across the
reservoir at right angles to
the thread of the stream at a
point 2.3 miles upstream from
the North Fork Dam meas-
ured along the thread of the

stream
Deschutes Hosmer, Lava, Little Cultus,
Little Lava and Sparks Lakes
Jefferson On that portion of the waters

behind Pelton Dam, known as
Lake Simtustus, which lies up-
stream from a line drawn
across the lake at right angles
to the thread of the stream at
a point .85 miles upstream
from the Pelton Dam mezs-
ured along the thread of the
stream

Klamath That portion of Upper Klam-
ath Lake that lies west of a
line beginning at a point on
the north shore of Pelican
Bay one-quarter mile east of
Crystal Creek and extending
due south to the opposite
shore of the lake; any stream,
creek or canal that leads into
the portion of Upper Klamath
Lake described above includ-
ing Crystal Creek, Recreation
Creek and Four-Mile Creek,
also known as Harriman

Creek
Lane Munsel and Waldo Lakes
Linn Smith and Trailbridge Reser-
voirs

[Formerly 488.070; 1959 c.148 §1; 1961 ¢.420 §2; 1967
¢.547 §2]
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PA., STAT. ANN. tit.55, §501 (1964)

CANADOIITA LAKE

§ £E01. ITorscpower

No boat equipped with a motor having a developed horsepower rating
in excess of ten shall be operated on Canadolita Iake, in Crawford
County. 1933, June 19, P.1.. 279, No. 54, § 1.
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APPENDIX NOTE G

EXAMPLES OF ADMINISTRATIVE RULES
REGULATING SPECIFIC WATERS

Examples of General State Administrative
Rules: OHIO DEPARTMENT OF NATURAL
RESOURCES, DIVISION OF WATERCRAFT

Regulations With Reference to a Map:
Rules and Regulations Governing Malsapuu
Shore Waters and Shores. "HAWAII SHORE
WATERS REGULATIONS," Department of Trans-
portation, Harbors Division.
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Anchoring or Docking on Division of Wildlife Arcaaz

NRe - 2 =72 is hereby rescinded

NRe - 3 -12

(A) It is unlawful for any person to anchor, dock, moore,
beach, or tie up any watercraft or leave any watercraft
unattended for a period in excess of eight consecutive
bhours at the following Division of Wildlife properties.

(1) 0ak Point on South Bass Island, Put-In-Bay Town-
ship, Ottawa County, Ohio.

(2) Resthaven Wildlife Area, Margaretta Township,
Erie County, Ohio.

(B) Watercraft except watercraft occupied continuously by
persons fishing or hunting rails, gallinules, or water-
fowl shall not be anchored, docks, moored, beached, tied-
up, or left unattended by any person on any land or water
area of the Division of Wildlife named in this Ruie for
a period of time in excess of four hours unless such
watercraft is anchored, docked, moored, beached, or tied
up at a Division designated public docking area estab-
iished by the provisions of this Rule.

- ~—=~{1) It is unlawful for any person to anchor, dock, moor,
~. | ‘! beach, tie up or leave unattended for a period in
. L excess of four hours, more than one watercraft on
£';': ] 5: ! any lake named In this Rule except as herein pro-
(O ol ! vided.
o rw it
. bl < (2) It is unlawful for any person to dock, moor, tie up,
L. A leave unattended, or control more than one water-
..3\ Sl craft at a Division public docking area on any lake

&:} NS | named in this Rule.

NI i A

;§1 ' P é}h’ 3 3 Aldrich Pond Sandusky County

(\Lwl‘; . e Ty | Aquilla Lake Geauga County

. GG I E Bedver Creek Wildlife Area Williams County

N & W G| Circleville Canal Pickaway County

N R Clark County Lake Clark County

NEVSEANNEERY ; Clouse Lake Perry County

7 3 ' Cooper Hollow Ponds Jackson County

i @ Delaware Ponds Delaware County

(=B A ' Fallsville Ponds Highland County

e e i e - o~ Fulton Pond Fulton County

Effective date, February 15, 1968
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Greenfield Dan

Grand River Wildlife Area
Grant Lake

Hebron Canal
Highlandtown Wildlife Area
Indian Creck Ponds
Killdeer Plains Area
Miller Blue Hole
Monroe County Lake
Nimisila Reservoir
0ldaker Pond

Orwell Pond
Ottoville Quarries
Oxbow Lake

Paulding Ponds
Pleasant Valley Ponds
Resthaven Wildliife Area
Rock Mili Dam

Ruff Pond

Rush Run Area

Shreve Lake

Spring Valley Lake
Tranquility Ponds
Trimble Ponds

Tycoon Lake
Walhondiny Canal
Waterloo Ponds

Wolf Creek Area Ponds
Woodbury Ponds
Zepernick Lake

_Zoar Lake

Lake Vesuvius

Fairfield County
Trumbull County
Brown County
Licking & Fairfield Counties
Columbiana County
Brown County
Wyandot County
Sandusky County
Monroe County
Summit County
Bighland County
Ashtabula County
Putnam County
Defiance County
Paulding County
Ross County

Erie County
Fairfield County
Columbiana County
Preble County
Wayne County
Warren County
Adams County
Athens County
Gallia County
Coshocton County
Athens County
Moxrgan County
Coshocton County
Colunbiana County
Tuscarawas Cownty
Lawrence County
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Use of Outboard Motors and Power Boats on

Wildlife Areas

NRc - 1-74 is hereby rescinded

NRe - 3-13

It shall be unlavful to use any motor, except electric motors
to propel boat on any water area mentioned in this Rule, ex-
cept as provided in Sub-section 1 and 2 of this Rule, on the
following state owmned or controlled areas;
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Aldrich Pond
Aquilla Lake

Beaver Creek Wildlife Area

Circleville Canal
Clark County Lake
Clouse Lake
Cooper Hollow Ponds
Delawvare Ponds
Fallsville Ponds
ton Pond
Greenfield Dam

Grand River Wildlife Area

Grant Lake
Hebron Canal

Highlandtown Wildlife Area

Indian Cresk Ponds
Killdeer Plains Area

.Massillon Fulton Canal

Miller Blue Hole
Monroe County ILake
Nimisila Reservoir
Oldaker Pond
Ottoville Quarries
Oxbow Lake

Paulding Ponds
Pleasant Valley Ponds
Resthaven VWildlife Area
Rock Mill Dam

Rush Run Area

Shreve Lake

Spencer Lake

Spring Valley Lake

Effective date, February 15, 1968
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Sandusky

Geauga County
Williams County
Pickaway County
Clark County
Pexrry County
Jackson County
Delaware County
Highlend County
Fulton County
Fairfield County
Trunbull County
Browm County
Licking & Fairfield Countiles
Colunbiana County
Brown County
Wyandot County
Stark County
Sandusky County
Monroe County
Summit County
Highland County
Putnam County
Defiance County
Paulding County
Ross County
Erie County
Falrfield County
Preble County
Wayne County
Medina County
Warren County
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DIVISION OF VATERCRAFT

NRc-3-15 On the waters of Nettle Ieke, Williams County, Ohio

(1) It shall be unlawful to water ski between the hours
of 6:00 P.M. and 10:00 A.M. local time.

(2) It shall be unlawful to operate a watercraft at speeds
in excess of 10 MPH between the hours of 6:00 P.M. and
10:00 AWM. local tine.

(3) A1l watercraft towing skiers shall proceed in a counter
clockwise direction during ski hours except while
beaching or going into shore.

(4} It shall be unlavful to water ski in the bay at the
north end of the lake at any time.

(5) It shall be unlawful to operate a watercraft at speeds
In excess of 5 MFH in the slip between the middle bday
and the north bay.

(6) It shall be unlawful to anchor a watercraft in the slip
between the middle bay and the north bay.

Effective date:; June 13, 1968

Filzd in the Office of the Secretary
of at Columbus, Chio
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PART XII - RULES AND REGULATIONS GOVERN-
ING MAKAPUU SHORE WATERS AND SHORES

Article = Makapuy Shore Waters-and Shores

Section

12,01 AUTHORITY, PURPOSE AND SCOPE. Pursuant to the authority vested
in it by Chapter 112, including but not limited to, Sections 112-3 and
112-5, Revised Laws of Hawaii 1955, as amended, the Department adopts
as additions to the Rules and Regulations Governing Hawaii's Shore Waters
and Shores of the Department of Transportation, State of Hawaii, Rules
and Regulations contained in this Part to further the public interest, safety,
and welfare within the geographical limits of Makapuu Shore Waters and
Shores on the Island of Oahu as hereinafter defined in Section 12.02.

(History: New Part XII, 11-29-65.)

12.02  DEFINITIONS. "MAKAPUU SHORE WATERS AND SHORES" shall mean
and include an area confined by boundaries as shown on Exhibit "A"

attached hereto and made a part hereof and also described as follows:
(Added: Note Exhibit at end of this Part.)

(1) Beginning at a point, being the mean high water mark which is,
directly opposite from the Northeast corner of the Makapuu Beach
Park Building, thence

(2) In the Makapuu Point direction along the mean high water mark to
the tip of Makapuu Point; and

(3) Along a straight line connecting such point described in (2) above
to, and ending af the point of beginning.

"OPERATE" shall mean to navigate or otherwise use a vessel, surfboard
or paddle board (paipo boord).

"PADDLEBOARDS" (PAIPO BOARDS) shall mean any type of board that
is (1) without skegs, (2) does not exceed four (4) feet in length and (3) is
used for the sport of surfriding.

"SKEGS" shall mean any fin-like projection protruding from the bottom
of a surfboard or paddieboard (paipo board).

"SURFBOARD" shall mean any type of board that exceeds four (4) feet
in length and is used for the sport of surfriding.
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Section

"VESSEL" shall mean every description of watercraft used or is capable
of being used as a means of transportation on water.
(History: New Section, 11-29-65.)

12.03 BATHING AREA. The Makapuu shore waters and shores as defined in
Section 12,02 are primarily reserved for bathing and swimming.
(History: New Section, 11-29-65.)

12,04 PADDLEBOARDS (PAIPO BOARDS). The use of paddleboards (paipo boards),
as defined in Section 12,02, is permitted within the Makapuu shore waters

and shores as defined in Section 12.02.
(History: New Section, 11-29-65.)

12.05 RISTRICTIONS. No person shall operate a vessel or a surfboard in the
Makapuu shore waters and shores as defined in Section 12,02,
(History: New Section, 11-29-65.)

12.06 EXCEPTION. If approved by the Department of Transportation, the
restrictions cited in Section 12,05 may be waived for certain public
events. The restrictions cited in Section 12.05 shall not apply in cases
of emergencies nor to authorized personnel on duty for the safety and
protection of the general public.

(History: New Section, 11=29-65.)
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