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SUBJECT: Request authorization for public hearing for Board Order ER-IO-IO, revisions to NR 29 relating to 
Endangered Resources infonnation fees 

FOR: MA Y 2010 BOARD MEETING --------

TO BE PRESENTED BY: Erin Crain, Endangered Resources Bureau Director (Acting) 

SUMMARY: 

This is Board Order ER-I 0-1 0 for revisions to Ch. NR 29, Wis. Adm. Code, to update fees for provision of Natural 
Heritage Inventory (NHI) infonnation and data to the public services provided by the Endangered Resources (ER) Review 
Program, and to consider improved service alternatives requested by stakeholders. The ER Review Program reviews 
projects for potential impacts to rare species and habitats, shares NHI data on rare species and habitats with customers, 
and provides training and supp0l1 for DepaJ1ment staff and external pal1ners and customers. Fees for providing NHI 
information and data (contained in Ch. NR 29, Wis . Adm. Code: Endangered Resources lnfonnation Fees) need to be 
updated; the last update was 20 years ago. The Department proposes to amend Ch. NR. 29, Wis. Adm. Code to: update 
fees; establish a new expedited service; may require education, training, experience or an exam for requesters of detailed 
NHI data; establish a pilot cel1ification program; and charge fees for provision of training, exams, and certification to 
cover Department costs. 

RECOMMENDATION: Authorize for public hearing, revisions to NR 29, relating to Endangered Resources infonnation 
fees 

LIST OF ATTACHED MATERIALS: 

No D Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No 0 Background Memo 
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State of Wisconsin 
CORRESPONDENCE/MEMORANDUM --------=:..:......:.;..,;,..:....:..:....,;.;.;:..:.;.; 

DATE: 

TO: 

FROM: 

SUBJECT: 

Background 

May 5, 2010 FILE REF: NR29BackgroundMemo 1 4April 1 O.doc 

NRBoard 

Matthew J!#r 
secretary'ipartment of Natural Resources 

Background Memo on NR 29 relating to Endangered Resources infonnation fees, 
Request for hearing authorization 

The Department is required by s. 23.27(3)(b), Wis. Stats., to share Natural Heritage Inventory (NHl) 
information with those who request it for research, educational, environmental, land management or 
similar authorized purposes. The Endangered Resources (ER) Review Program (Program) meets this 
requirement, sharing NHI information and data on rare species and high-quality natural communities with 
the public in several ways. The Program evaluates specific proposed projects for potential impacts to rare 
species and habitats (called ER Reviews), and shares generalized NHI data (for general information and 
planning purposes) with the public free of charge on our website. The Program also shares detailed NHI 
data with Depar1ment staff and extemal users who request access to these data via fonnal NHI Data 
License agreements; access is provided via a specially developed online mapping application called the 
NHI Portal. In addition, the Program provides training and supp011 for Department staff and extemal 
partners and customers using these data. Ch. NR 29, Wis. Admin. Code was created in 1990 and has not 
been modified since. 

These proposed lUles were developed in response to two issues. First, a group of stakeholders met several 
times between Fall 2008 and Spring 2009 to consider and recommend changes to the ER Review Program 
that would better serve its partners and customers. Changes proposed here represent several changes 
recommended by program stakeholders, including establishment of a new service (Expedited ER 
Reviews), and development of a pilot certification program to facilitate broader sharing of detailed NHI 
data by ensuring that users are qualified and knowledgeable in how to interpret, apply, and protect the 
data. The stakeholder group was diverse, representing the broad anay of customers who use services 
provided by the program. Stakeholders included other state and federal agencies, local units of 
government, developers, private and county forests, utilities, non-profit conservation organizations, 
private consultants, and others. Specific organizations represented included AIliant Energy, American 
Transmission Company, Madison Audubon Society, Metropolitan Builders Association, Natural 
Resources Consulting, Inc., The Nature Conservancy, US Depar1ment of Agriculture Natural Resources 
Conservation Service, We Energies, Wisconsin Department of Agriculture, Trade, and Consumer 
Protection, Wisconsin Towns Association, and others. Intemal stakeholders were also consulted about 
ways to facilitate coordination across programs and sh011en permit tumaround time related to the 
endangered resources review required for all actions that the Depariment conducts, funds, or approves. 
The Division of Forestry, Office of Energy, and Bureaus of Science Services and Watershed were 
represented on the internal stakeholder group. 

Second, fees in Ch NR 29, Wis. Adm. Code, no longer cover Depar1ment costs of collecting, storing, 
managing, compiling, and providing NHI information and data as required by s. 23.27(3)(b), Wis. Stats. 
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Fees in Ch. NR 29, Wis. Admin. Code, have not been updated in 20 years. Cun'ent fees for providing NHI 
information are $20 per hour. Staff costs for provision alone far exceed this value. Similarly, current fees 
for providing access to all or a portion of the detailed NHI database range from $500-$1000, but actual 
costs of I) collection, mapping, quality control, management and packaging of these data for customers, 
2) the processing time necessary to complete NHI Data License agreements safeguarding the data, and 3) 
providing the training and technical support necessary for customers and paltners to correctly use, 
understand and interpret the data regularly exceed tltis fee. With decreasing funds available to the ER 
Program as a whole, and to the ER Review Program in particular, the Program needs to update the fee 
structure in order to provide the selvices identified by stakeholders in a financially sound manner, 
ensuring the quality and consistency of services on a long-tenll basis. 

The proposed revision to Ch. NR 29, Wis. Adm. Code, pertains to rules for providing NHI information to 
those who request it. Requesters are diverse, including private landowners, public agencies, utilities, local 
units of government, non-governmental organizations, educational institutions and many others. Fees in 
the rule are entirely voluntary; no person or organization is required to use the services or pay the fees 
described in the proposed rule. NHI infonnation is provided as a tool to help these individuals and 
organizations comply with state and federal endangered species laws and to promote more effective on­
the-ground conservation of endangered resources through infonned project, local, and regional plamling. 
Customers will now have the option to request infOlmation in an expedited mamler, helping them to meet 
ShOlt deadlines. In addition, individuals with a documented biological background may choose to apply 
for certification. Celtification will allow them to conduct Proposed. ER Reviews for their organization or 
other customers, thus providing an additional selvice to their customers. 

Rule Summary 

Ch. NR 29, Wis. Admin. Code, outlines mechanisms and fees for sharing NHI information and data with 
requesters. The proposed changes to Ch. NR 29, Wis. Admin. Code address two primary issues: updating 
fees to cover Department costs, and implementing several major changes requested by stakeholders 
during a recent, comprehensive program review. The proposed rule updates fees for one-time NHI 
infonllation requests (commonly refened to as ER Reviews) to $75/hour, and reduces the minimum 
charge from three hours of staff time to one hour of staff time. Fees for providing access to detailed NHI 
data (provided via a formal NIH Data License) are updated to a minimum of $850 and a maximum of 
$1500. The lule also creates a new expedited selvice (Expedited ER Reviews) to meet the needs of 
customers faced with very short deadlines for commencing project activities. The product is provided in a 
guaranteed, short timeframe (7 working days) for a higher fee: $140/hour with a minimum charge of three 
hours ($420). The proposed lule clarifies that users with access to detailed NHI data may be required to 
take training and/or an exam to ensure that they have the knowledge and skills to con'ectly access, 
interpret, apply and ensure the security of these sensitive data, and establishes that the Department may 
charge fees for training and exams to cover Department costs. Finally, the rule directs the Department to 
establish a pilot certification program to allow external individuals with a documented biological 
background who demonstrate specific skills and knowledge be authorized to conduct preliminary 
evaluations of potential impacts of proposed projects on endangered resources. 

This proposal represents a continuation of existing policy regarding sharing of NHI infOlmation with 
customers, and providing customers with training and infonnation that will facilitate better compliance 
with endangered species laws and more effective on-the-ground conservation of endangered resources. 
The TIR Program has been working in recent years to share NHI infonnation more broadly so that the 
regulated community will have better infOlmation about where endangered resources are located in the 
state, thus helping to conselve those same resources in the course of project activities. Creation of a 



cel1ification program will go hand in hand with this effort, sharing detailed NHI data with additional 
customers while at the same time ensuring that those customers have the training and knowledge they 
need to correctly interpret, apply, and ensure the security of the data. The cel1ification program also 
represents a move toward providing the regulated community with more access to information and tools 
to help them comply with regulatory requirements -. in this case state endangered species laws. Certified 
individuals would be authorized to conduct preliminary endangered resources reviews (called Proposed 
ER Reviews). The Department will be reviewing each Proposed ER Review and providing final 
Depal1ment concurrence as required by s. 29.604, Wis. Stats. This is the first time that the Department has 
provided comprehensive training to qualified external customers on how to fOInlally evaluate proposed 
projects for potential impacts to endangered resources. While language in s. 23.27(3)(b), Wis. Stats., 
encompasses this use of the NHI data, this is the first time that the Department has considered preliminary 
endangered resources review to be an authorized use of the NHI data. 

Recommended Public Participation 

The department proposes 2 or 3 hearings, with one in Waukesha, in 2010. 

Rule Development 

These rules were developed with the assistance of the Bureau of Endangered Resources, Legal Services 
and with input from stakeholders of the ER Review Program. 

Small Business and Initial Regulatory Flexibility Analysis 

Individuals from small businesses (e.g., private consulting firms) may choose to use the services provided 
in the 1111e. In the case of a pilot cel1ification program, small businesses with cel1ified employees may 
benefit from the 1111e by being able to provide additional services to their clients. These 1111es impose no 
compliance 01' reporting requirements for small businesses and thus are not expected to have a significant 
economic impact on a substantial number of small businesses. Therefore, under s. 227.19(3m), Stats., a 
final regulatory flexibility analysis is not required. 

Environmental Analysis 

This is considered a Type IV Action, as defined in NR Ch. 150.03 (4), and no environmental analysis is 
required. 




















