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Item No. 

Request authorization for hearing Board Order #WT-2S-08, revisions to NR 102 and NR 217 related to 
SUBJECT: phosphonls water quality standards criteria and WPDES permit provisions for phosphorus. 

FOR: __ MAR __ C,-H_ 2.:...01--,O,--_ BOARD MEETING 

TO BE PRESENTED BY: Russ Rasmussen, Director Bureau of Watershed Management 

SUMMARY: 

The proposed administrative rule changes include phosphorus water quality standards criteria for streams, inland lakes 
and Great Lakes, as required by the U.S. Environmental Protection Agency. These criteria are also in response to 
identified phosphol1ls-related water quality in many Wisconsin waters including nuisance algae blooms in lakes, "toxic 
algae", algal mats along Lake Michigan beaches and low dissolved oxygen in streams and rivers. The criteria will be used 
to determine whether or not waters are impaired, serve as "targets" for total maximum daily load allocations, used to 
determine water quality based effluent limits for WPDES permits and used as the basis for water quality based nonpoint 
source performance standards. The proposed administrative rules changes also include new procedures for developing 
and implementing Wisconsin Pollutant Discharge Elimination System permit water quality based effluent limits for 
phosphol1ls. The affordability of meeting projected effluent limits is a concern for many municipal and industrial 
wastewater dischargers. 

RECOMMENDATION : 

LIST OF ATTACHED MATERIALS: 

No 0 Fiscal Eslimate Required 

No 0 Environmental Assessment or Impact Statement RequIred 

No 0 Background Memo 

Secretary, Malt Frank 

cc; Laurie J. Ross· AD/8 

Russ Rasmussen -- WT/3 

Julia Riley -- WT/3 

Yes 0 Attached 

Yes 0 Attached 

Yes 0 Attached 

Date ! _ I 
'J51/u 

Date 

Date 

Robin Nyffeler - LS/8 



State of Wisconsin 
CORRESPONDENCE/MEMORANDUM --------------

DATE: 

TO: 

FROM: 

SUBJECT: 

March 5, 20 I 0 FILE REF: 3200 

Natural Resources Board Members 

Matt Frank, secr;1}1r 

Request Authori'z~~ ~n for Public Hearing Authorization tor Board Order WT-25-08, 
Pertaining to the Revision of chs. NR 102 and 2 I 7, Wis. Adm. Code, Incorporating 
Phosphorus Water Quality Standards Criteria for Lakes, Streams and Wisconsin Pollutant 
Discharge Elimination System Permit Water Quality Based Effluent Standards and 
Limitations for Phosphorus 

Wit" is tltis rule being proposed? 

This rule is being proposed to set numeric phosphorus water quality standards criteria for lakes, 
reservoirs, streams and rivers per s. 281. I 5, Wis . Stats, (rerines existing narrative criteria) and to establish 
provisions for developing and implementing Wiscons in Pollutant Discharge Elimination System 
(WPDES) permit provisions based on the phosphorus criteria per ss . 283. I 1,283. I 3(5),283.3 1,283 .55 
and 283.84, Wis. Stats. 

Wltat event or action triggered tlte proposal? 

The revision is in response to phosphorus related problems in many Wisconsin lakes and streams. 
Although these water quality problems have been known for some time, results of studies published in 
2006 and 2008 have now provided information sufficient to establish statewide phosphorus water quality 
standards to assure protection of designated uses of Wisconsin 's waters. Federal law also requires the 
adoption of nutrient criteria. 

Phosphorus related water quality problems across the state include algal mats on Lake Michiga n beaches, 
nui sance algae conditions in many Wisconsin lakes, low di ssolved oxygen in many Wiscons in streams, 
and "toxic" blue-green algae in a number of lakes. Presently, 172 lakes and streams are included on 
Wisconsin' s impaired waters list for phosphorus. 

In late 2000, US EPA, under the authority ofs. 304(a) of the Clean Water Act, published two guidance 
documents for use by states in setting water quality standards nutrient criteria. Once EPA publishes such 
guidance documents, states are required within a reasonable number of years to adopt water quality 
criteria that are protective of designated uses. Under s. 303(c)(4)(B) of the Clean Water Act, US EPA 
may determine, in the absence of state adopted criteria, that a new or revised standard is needed to meet 
Clean Water Act requ irements and purse federal adoption of the criteria for the state. On November 23, 
2009, seven groups notified EPA of their intent to sue over the EPA's failure to promulgate phosphorus 
and nitrogen criteria for Wisconsin. 

In 200 I, the Depaltment in concert with the US Geological Survey, initiated stream and river studies to 
determine the cause and effect relations between phosphorus and nitrogen and stream biotic indices. The 
resuits of the stream study were published in 2006 and the results ofthc river study in 2008. Based on 
those studies and related studies both in Wisconsin and elsewhere, the Department developed proposed 
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phosphorus criteria for streams and rivers. [n addition, using a wealth of field data and established lake 
management procedures, the Department proposed phosphorus criteria for lakes and reservoirs. The 
Depmtment is not proposing nitrogen criteria at this time and will need to develop such criteria in the 
future. 

SIII1I11W/,V oUlle Rilles 

The proposed rule has two parts. The first is a set of phosphorus water quality standards criteria for 
rivers, streams, various types of lakes, reservoirs and Great Lakes. The second is procedures for 
determining and incorporating phosphorus water quality based effiuent limitations into Wisconsin 
Discharge Pollutant Elimination System (WPDES) permits under chapter 283, Stats. Pursuant to 40 CFR 
131.11, states are required to adopt water quality standards criteria that are protective of the designated 
uses of surface waters. Pursuant to section303(c)(4) of the Clean Water Act, EPA may step in and 
promulgate the criteria for the state, if the state does not. Development of point source permit procedlll'es 
is required as part of the state's point sOlll'ce permit delegation agreement. EPA approval of state water 
quality criteria is required under 40 CFR ss. 131.5, 131.6 and 131.21. 

The proposed criterion for listed rivers is 100 ug/I and the proposed criterion for all other streams, unless 
exempted, is 75 ug/1. The criteria are set at levels intended to prevent in-stream algae and plant growth to 
the extent that is detrimental to fish and aquatic life as determined by intensive field studies. For 
example, extensive algae or aquatic plant growth consumes so much dissolved oxygen dlll'ing the night 
that too little is left for certain fish species and aquatic insects that are the basis of the food chain. For 
lakes and reservoirs, a series of phosphorus concentrations are proposed ranging from 15 ug/I for lakes 
suppOiting a cold water fishery in lower pOitions of the lake to 40 ug/I for shallow lakes and reservoirs. 
For small impoundments, the criteria are the same as the inflowing streams or river. The lake criteria are 
intended to protect both fish and aquatic life and recreational uses. For Lake Michigan and Lake 
Superior, the proposed criteria are based on the analyses of the Great Lakes Water Quality Agreement. 
Provisions are also proposed for future incorporation of site-specific criteria. 

The proposed rule establishes a process for implementing the numeric criteria through effluent limits for 
point source discharge permits. The procedures are in a new subchapter of ch. NR 217. The new 
provisions will apply to publicly and privately owned wastewater dischargers discharging phosphorus; to 
a limited extent to concentrated animal feeding operations when phosphorus is being discharged though a 
treatment system (non-storm water related) discharge; and to municipal storm water discharges when the 
Depmtment determines that the existing requirements contained in chapters NR 151 and NR 216 are not 
sufficient to attain and maintain the applicable phosphorus criteria. The proposed rule includes 
procedures for: determining when a point source has "reasonable potential" to cause or contribute to 
exceeding water quality standards; calculating water quality based effiuent limits; maximum limits; use of 
total maximum daily load waste load allocations in lieu of, or in addition to, water quality based effiuent 
limits; compliance schedules and a variance procedlll'e for stabilization pond and lagoon systems. The 
proposed provisions for compliance schedules and variances include procedures for interim measures and 
interim effiuent limits. Technology-based effiuent standards and limitations for phosphorus currently in 
NR 217 will remain in place for other discharges. 

How does this p/'oposal affect existillg policv? 

In general, the proposed numeric criteria refine the existing narrative criteria in ch. NR 102.06. The 
proposed criteria fill gaps in our suite of numeric water quality standards criteria. The criteria will also be 
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