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NATURAL RESOURCES BOARD AGENDA ITEM Item No. 

Tuesday 
J.B:l 

Updated Request for Final Adoption for Board Order LF-08-09 creating CH.NR 52 regarding public use of 
SUBJECT: lands acquired under the Knowles Nelson Stewardship Program 

FOR: JANUARY BOARD MEETING 
--------

TO BE PRESENTED BY: Pat Henderson and Doug Haag 

SUMMARY: 

Note: 1l1is item was originally scheduled for December 9th, 2009 however that meeting was canceled due to weather. 
NR 52.02 (10) was added to Definitions, located on page 6 of the memorandum and page 5 of the Board Order. 

2007 Act 20 included reauthorization of the Knowles Nelson Stewardship Program which is the primary funding source 
for acquiring land for conservation and public outdoor recreation. Act 20 included a provision requiring that certain lands 
acquired with funds from the stewardship program under ss. 23.0915 and 23.0917, Stats., be open to the following nature 
based outdoor activities (NBOAs); hunting, trapping, hiking; fishing, and cross countl'Y skiing. The Act further defined 
the public access requirement, requiring that cer1ain lands acquired with funds from the stewardship program are required 
to be open to the public for the five NBOAs unless it is necessary to prohibit one or more of these NBOAs to protect 
public safety, protect unique plant and animal communities, or to accommodate usership paltems as defined by rule. The 
proposed rule deals only with the situations where the Legislature specifically authorized the department to provide 
exceptions to the public access requirement. The rule proposal incorporates the new law and hannonizes with existing 
law_ Act 20 did not change other laws goveming state land use, land acquisition or stewardship grant subcategories. 

The proposed rule sets up a process and criteria for department decisions about when certain activities will be limited on 
parcels of land acquired with Stewardship funds as well as a system for the Natural Resources Board to monitor these 
decisions, process and criteria. The criteria, decision process and monitoring provide greater accountability and 
transparency for depar1ment decision making and create a framework under which citizens who disagree with a 
depar1ment decision have ready access to the independent appeal process in chapter 227, Wisconsin Statutes. 

RECOMMENDATION: Final adoption of Board Order LF-08-09 creating CH.NR 52 regarding public use of lands 
acquired uncleI' the Knowles Nelson Stewardship Program. 

LIST OF ATTACHED MATERIALS: 

No D Fisca! Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No 0 Background Memo 
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State of Wisconsin 
CORRESPONDENCEIMEMORANDUM -------------

DATE: January 8, 2010 

TO: Natural Resources Board 

FROM: . MattheWJ-Y7W-- .. 

SUBJECT: NRB aac;;;tion for Facilities and Lands Rule Order LF-08-09, 

I am requesting Natural Resources Board adoption ofLF 08-09, creating CH. NR 52 regarding public use 
oflands acquired under the Knowles Nelson Stewardship Program. 

2007 Stewardship Reauthorization 

The 2007-2009 state budget reauthorized the Knowles Nelson Stewardship Program and increased 
funding to $86 million annually beginning in July, 2010. (2007 Act 20). The Stewardship Program is 
the primary funding source for land acquisition for conservation and public outdoor recreation in 
Wisconsin. The 2007 reauthorization of the Stewardship Program also directed the promulgation of rules 
to more explicitly layout public access requirements. 

The proposed rule reinforces the presumption, and the historical practice, that Stewardship lands must 
provide public access and that limitations are to be the exception rather than the rule. Through the 2007 
reauthorization and other legislation enacted over the years, the legislature has also recognized that there 
are situations in which it is appropriate to have some limitations on public access. 

2007 Act 20 further defined the public access requirement, requiring that lands acquired with funds from 
the stewardship program are required to be open to the public for hunting, trapping, fishing, hiking and 
cross country skiing (NBOA's-Nature Based Outdoor Activities) unless it is necessary to prohibit one or 
more of these NBOAs to protect public safety, protect unique plant and animal communities, or to 
accommodate usership patterns as defined by rule. The rule proposal incorporates the new law and 
harmonizes it with existing law. Act 20 did not change other laws governing state land use, land 
acquisition or stewardship grant subcategories. 

The Ristol), of Public Access under the Knowles Nelson Stewardship Program 

Since its inception twenty years ago, the Stewardship Program has a solid record of providing public 
access for a wide range of outdoor enthusiasts. The Stewardship Fund has assisted in the purchase of 
more than 515,000 acres ofland that is open to the public with 473,000 acres of that land open to public 
hunting and much of it open to public trapping, as well. Over the years, the legislature has enacted 
nUmerous laws designed to serve a multitude of goals that serve the public interest through the 
Stewardship Program, including land conservation and scenic beauty, protection offish and wildlife habit, 
preservation of forest and plant communities, as well as providing a wide range of outdoor recreation 
opportunities for alI"ofWisconsin's citizens, both in rural and urban areas. 

Stewardship serves a wide variety of outdoor recreational opportunities. One of the things we cherish 
most in Wisconsin is the richness of our natural resources and how mnch they enhance our quality oflife. 
Wisconsin citizens enjoy the outdoors in a wide variety of activities ranging from hunting, fishing, 
trapping, hiking, biking, crOSs country skiing, wildlife viewing, canoeing, and horseback riding to 
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camping, boating, snowmobiling, and ATV'ing, to name a few. It is the Department's responsibility to 
serve all of Wisconsin 's citizens and maintain a wide range of outdoor recreation opportunities. 
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Wisconsin's Stewardship program is a national model which has significantly enhanced Wisconsin's 
strong hunting, fishing and trapping heritage. Whether through land preservation to forever protect 
existing hunting opportunities, opening up private lands to public hunting that were previously closed, or 
by restoring wildlife habitat to expand hunting opportunities which were previously limited, the 
Stewardship program has greatly expanded outdoor opportunities for sports men and women. No other 
state in the country has done a better job than Wisconsin in strengthening its hunting heritage through a 
public land purchase program supported by all state taxpayers. 

Sincdts creation, the Stewardship fund has assisted in the purchase of more than 515,000 acres of land 
that is open to the public with 473,000 acres ofthat land open to public hunting and much of it open to 
public trapping as well. Lands that might be closed to hunting or trapping include state park lands, 
wildlife refuges, administrative facilities and land surrounding fish hatcheries, forest nurseries and 
administrative sites and lands within municipal boundaries subject to local ordinances. 

Stewardship funds are conservatively estimated to have leveraged $200,000,000 additional dollars from 
government, land trust and federal sources. Land Trusts alone have completed over 400 separate re;1i 
estate transactions protecting nearly 40,000 acres of land and local governments have completed over 500 
transactions protecting more than 15,000 acres. Ofthe 55,000 acres protected by local government and 
land trust partners, 40,000 acres are open to some form of public hunting. 

Accountability and Transparency 

The rule preserves the success the Stewardship program has achieved in two critical areas- making timely 
decisions to take advantage ofland buying opportunities, and leveraging state Stewardship dollars with 
dollars from other governmental and non-governmental partners to greatly expand the number of acres 
that are acquired for public benefit. The accountability and transparency provisions of the proposed rule 
retain the flexibility of the Stewardship program to take full advantage of public land acquisition 
oppOltunities. 

The proposed rule establishes new accountability and transparency provisions that have not previollsly 
existed, creating new checks and balances over the Department's decisions regarding public access. The 
proposed rule sets up a process and criteria for department decisions about when certain activities will be 
limited on parcels of land acquired with Stewardship funds as well as a system for the Natural Resources 
Board to Hlonitor public access decisions. The criteria, decision process and monitoring provide greater 
accountability and transparency for depm1ment decision making and create a framework under which 
citizens who disagree with a depm1ment decision can appeal the decision. 

For 'example, the rule specifies internal procedures that the Department must use to provide an 
opportunity for public input whenever it considers limiting public aCcess in a particular land acquisition. 

For the first time, clear standards and a decision-making process are set forth in a rule that will be subject 
to oversight by the Natural Resources Board. With the enactment of the rule, the Board will enhance its 
authority to exercise oversight by modirying Department policy on public access to Stewardship lands 
through rule amendments or modifications as approved by the Board. The rule requires the Department 
to publish data and information regarding public access and to file regular reports with the Board, which 
will enhance the ability ofthe public and the Board to monitor the Department's perfonnance. 
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In addition, for the first time, citizens or organizations who wish to challenge a public access decision can 
do so through a chapter 227 administrative appeal. Previously, in the absence of a rule, parties had no 
access to a review by an'independent third party and could only appeal to the Department. Under the 
proposed rule, parties will be able to appeal a Department decision to an administrative law judge and 
ultimately to circuit court. 

In addition to promulgating this rule, the Department is working hard to develop a more robust system so 
that all of our citizens can more easily find and access public land. These efforts include improving 
signage as well as enhancing website and internet information to make information instantaneously 
available. 

Summary ofthe Rule: 

Chapter NR 52 creates standards and criteria that will be used by the department to determine when it is 
ilecessruy prohibit one or more NBOA to protect public safety, unique plant or animal communities or to 
accommodate usership patterns. The rule identifies the factors that will be considered in setting a 
prohibition and creates a process for reviewing land acquisition proposals for compliance with the law. 
Decisions to prohibit an NBOA will be based on sound science, legitimate safety issues and other factual 
data pertaining to incompatible uses. Chapter NR 52 requires that when one or more NBOAs are 
proposed to be prohibited the department will notifY the public by internet posting with the capability for 
individual subscriptions to updates. The web posting will include a checklist indicating which NBOAs 
are available at the site and ifNBOAs will be limited, the reason for the limitation. The public will have 
a chance to comment on the proposal to limit NBOAs. The department will evaluate the public comments 
and apply the standards and criteria identified in the rule when determining whether the limitation meets 
the intent ofs. 23.0916, Stats. FUlther, deprutment decisions under this chapter will be appealable under 
Ch.227. 

2007 Act 20 directs the Natural Resources Board to establish a process for the review of determinations 
'under ss. 23.0916. Stewardship land is presumed to be open unless one of the exceptions provided by the 
Legislature is present. Consistent with the Board's policy role outlined in s. 15.05(1) (b), the proposed 
rule pl'ovides a process for the Board to monitor the Depaltment's day to day actions under this rule and 
consider whether any changes in policy are needed. Each month the Department staff will provide the 
NRB with a repOlt that summarizes all stewardship land purchases that have been made and the 
determinations on public access that have been made under the rule. The NRB will then have an 
0ppOltunity to hear testimony from the public on this report on a biannual basis. 

Public Hearing Summary: 

In August the Natural Resources Board authorized public hearings on the draft rule, CH. NR 52. The 
Department held five public hearings during October. The locations of the hearings were: Eau Claire; 
Green Bay; West Bend; Rhinelander; and Madison. Approximately 113 people registered at the public 
hearings with about half of those provided testimony; an additional 175 people commented bye-mail and 
28 by US mail service. Appendix I to this memo contains a detailed summary of, and response to all 
public comments. Major themes from the comments can be summarized as follows: 

I. Modify the rule to provide for more Natural Resources Board (NRB) review of individual decisions or 
to provide some appeal authority to the NRB of individual decisions made by the department. 



4 

As discussed in the rule summary, the proposed rule is intended to be consistent with the NRB's policy 
making authority. Under s. 15.05 (l)(b), Stats., the NRB's authority is "policy making" and "not 
administrative". The NRB is charged with making broad policy making determinations, including 
factors, criteria and a process for individual determinations to be made for the Department to exercise its 
administrative authority in making individual determinations for each license, permit or grant application. 
All administrative duties and powers are vested in the Secretary, according to s. 15.05 (I)(b). 

The propo'sed rules specifY criteria, factors and a process for the Department to administer in making 
individual access determinations for each grant property. In addition, the proposed rules include an 
oversight role for the NRB in reviewing at each NRB meeting a report of the individual access 
determinations made by the Department. 

2. Remove or modifY celtain sections of the rule related to factors that will be considered when making a 
determination to prohibit an NBOA. 

The factors listed in the rule that guide the department's decision making for public access determinations 
were agreed upon by the Citizen Advisory Committee. The factors provide the criteria for the agency to 
decide when one of the statutory exemptions applies to a stewardship project. The department believes it 
is important to provide flexibility in the rule and follow, as closely as possible, the CAC 
recommendations on the factors. 

3.Support the rule as written. 

4.Add biking and mountain biking as a 6'h NBOA. 

The department recommends that Department master plans and other similar planning efforts at the local 
level continue to dictate public use for biking and all of the many other activities listed in NR 51.002(19). 

4. Provide special consideration for state natural areas as the statutory purpose of this program is to 
protect unique plant and animal communities rather than to provide recreation. 

s. 23.0916 Stats. does not give the Depaltment any authority to exempt programs such as the natural 
areas program fi'om the law 

5. Recognize the need for local units of government to make local decisions about these activities based 
on local comprehensive plans. local ordinances and local safety issues. 

The department does recognize the importance of local ordinances, local plans and local control in 
making decisions about public access and has included such references in the proposed rule. The Public 
Safety section includes a local ordinance as a factor to be considered when limiting public access under 
this exemption. In addition, the definition of "primary purpose" and the General Provisions section 
reference the importance of local and regional plans in helping to detelmine the primary purpose for the 
land acquisition. 

6. Provide exceptions for southeast Wisconsin. 

s. 23.0916 Stats., does not give the Depaltment any authority to create geographical exceptions for 
southeast Wisconsin. 
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Response to Legislative Clearinghouse Report 

The department has responded to the Legislative Clearinghouse Report by incorporating suggested 
changes where appropriate. The department's response to the Clearinghouse on the issues raised, but not 
responded to in the rule follows' below. 

The Clearinghouse raised a question on the statuto!}, authority that exists for individual grant decision 
making by the department. 

Under the rule, the Natural Resources Board (NRB) is not delegating decision making 
responsibility to the department. The NRB is making the broad determination required by s. 
23.0916, Stats., in the rule, the department is administering it. 

The proposed rules on access to properties purchased with Stewardship funds, ch. NR 52, Wis. 
Adm. Code, are intended to be consistent with the NRB's "policy-making" authority .. Under s. 
15.05(1)(b), Stats, the NRB's authority is "policy making" and "not administrative". The NRB is 
charged with making broad policy making determinations, including factors;criteria and a 
process for individual determinations to be made for the Department to exercise its administrative 
authority in making individual determinations for each license, permit or grant application. All 
administrative duties and powers are vested in the Secretary, according to s. 15.05 (I)(b). 

As required by s. 23.0 196(2)(b), Stats., in the proposed rules the NRB makes the determination 
that it is necessary to prohibit public access to protect public safety, protect a unique plant or 
animal community, or to accommodate usership patterns. The proposed rules specity criteria, 
factors and a process for the Department to administer in making individual access 
determinations for each grant property. In addition, the proposed rules include an oversight 'role 
for the NRB in reviewing at each NRB meeting a report of the individual access determinations 
made by the Depmtment. In response to the report the NRB may, pursuant to its policy-making 
and regulatOlY duties, direct the Department to proceed with a rule change tb ch. NR 52, andlor 
pursue a change in how the Department implements its adminisb'ative duties in making individual 
determinations for each grant property. 

The 2007 Stewardship statute, s. 23.09 I 6(2)(b), Stats., does not include a reference to the statute 
on the NRB's authority, s. 15.05(1 )(b), Stats., so it does not specifically amend the requirement 
that the NRB's authority is 'policy making" and "not administrative". "All of the administrative 
powers·and duties of the department are vested in the secretary, to be administered by him or her, 
under the direction of the Board." Consequently the above two statutes must be interpreted in a 
harmonious fashion. Wyss v. Albee, 193 Wis. 2d 101, (1995). In order to prohibit access on 
Stewardship grant properties, the NRB is required to make the broader policy determinations that 
guides the Depmtment in making individual (administrative) determinations for each specific 
grant property according to factors, criteria and a process established by the NRB through rule
making, under its regulatory authority. 

Further, individual determinations for each grant property are final decisions subject to appeal 
according to s. 227.42, Stats., and 227.52, Stats. If the NRB were to make individual 
determinations, their detenninations would be subject to appeal, which would be contrary btheir 
role as a regulatory and policy setting citizens board in which their policy setting decisions are 
not appealable under the state constitution's sovereign immunity clause and as upheld by the 
courts in Lister v. Board of Regents, 72 Wis. 2d 282 (1976). The NRB's role and authority under 
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s. 15.05(1 )(b), Stats., i.e. "not administrative", would have to be specifically modified iftbe NRB 
was going to act in an administrative capacity in making individual detenninations for eacb grant 
property that would subject the NRB to contested case hearings and lawsuits challenging their 
decisions. The Board does not make administrative decisions on individual pennits, licenses or 
grants. They remain the policy setting body for the DNR. 

For further infonnation on this issue, please see Appendix 2, attorney Tim Andryk's memo to Deputy 
Secretary Henderson, dated November 20, 2009 .. 

The Clearingbouse raised a question about using the tenn "assessment" in 52.04 (I )(d). 

The department believes that the term "assessment" is proper in this section of the rule rather than using 
the tenn "initial determination". Later in the rule, it is made clear that the department will be making a 
determination on each project. It does not"make sense procedurally to make a detennination decision 
twice for eacb stewardship project. 

The Clearinghouse commented on the location of substantive material in the Purpose and Applicability 
section of the rule. 

The language in the Purpose and Applicability section of the rule discussing "restrictions" and 
"prohibitions," has been moved to the Definition section in a definition of the tenn "prohibition." 

Stakeholder Involvement 

In addition to the public hearings that were held in September and October, the Department conducted an 
extensive public process through an appointed Citizen Advisory Committee (CAC). In July of2008, the 
depaItment appointed a 28 member citizen advisory committee to provide input on developing these 
administrative rules. The CAC included members from 'a diverse group of recreational userS. A 
complete listing of the members of the citizen advisory committee can be found at 
bttp:lldnr.wi.gov/org/caer/newsIPDF/stewmembers.pdf. 

The citizen advisory committee met 6 times between July 2008 and January 2009. A professional 
facilitator was hired to manage the meetings and lead the group through a variety of exercises intended to 
identify important issues. The CAC developed recommendations on each of the NBOA public access 
exceptions identified in the statute and the department staff used these recommendations to prepare four 
concept papers on the following topics: A Process for the Review of Determinations Made Under s. 
23.0916, Stats., Public Safety; Unique Plant and Animal Communities; and Usersbip Patterns. These 
concept papers were used by depaltment staff to draft proposed CH. NR 52. The final drafts of these 
concept papers can be found at: http://dnr.wi.gov/stewardship/CACI. 

Small Business and Regulatol'Y Flexibility Analysis: 

Chapter NR. 52, Wis. Admin. Code relating to hunting, trapping, hiking, cross country skiing and fishing 
is applicable to the Department, local units of government and non-profit conservation organizations and 
to individuals and imposes no compliance or reporting requirements for small businesses, nor are any 

. design or operational standards contained in the rule that affect small business. Therefore, under s. 
227.19 (3m) Stats., a final regulatory flexibility analysis is not required. 



Environmental Analysis: 

The Department has determined that these rules are a Type III action under Chapter 150, Wis. Adm. 
Code, and no environmental analysis is required. 

Conclusion 

In conclusion the Department believes the proposed rule reflects the original vision of the Knowles 
Nelson Stewardship program to create a funding source that will provide for the preservation of 
Wisconsin's most unique and threaten~d land and water resources and meet the diverse outdoor 

. recreational needs of Wisconsin's residents both in its most urban places and in the wildest most remote 
corners ofthe state. 
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