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item No. _____ _ 

SUBJECT: 
Request adoption of Order AM-12-09, proposed rules affecting NR 404 and 438 pertaining to air quality standards for 
ozone and lead. 

FOR: FEBRUARY 2010 BOARD MEETING 

TO BE PRESENTED BY: Larry Bruss, Chief Regional and Mobile Sources Section 

SUMMARY: 
The Department proposes to update the ambient air quality standards for ozone and lead in ch. NR 404 and to incorporate 
the revised lead reporting requirements into ch . NR 438 to be consistent with the federal national ambient air quality 
standards (NMOS). These proposed rule revisions would adopt the 2008 8-hr ozone NMOS and the EPA's revised 
NMOS for lead which will provide greater public health protection. This consistency between federal and state air quality 
standards is required under s. 285.21 (1 )(a), Stats. 

The Natural Resources Board's last action affecting ch. NR 404 was at its October 2009 meeting when it authorized the 
Department to hold a public hearing on these proposed rule changes. 

A public hearing on AM-12-09 was held on December 1, 2009 in Milwaukee. There were no public comments (written or 
oral) received. The Wisconsin Legislative Council Rules Clearinghouse commented on the form, style and placement in 
Administrative Code. The Department revised the proposed rule to address the Legislative Council's comments. 

RECOMMENDATION: That the Board adopt Order AM-12-09. 

LIST OF ATTACHED MATERIALS: 

No 0 Fiscal Estimate Required 

No ~ Environmental Assessment or Impact Statement Required 

No D Background Memo 

Secrela!1. Matthew J. Frank 

cc: Laurie Ross· AD/8 
Tom Steidl· LS/8 

Linda Haddix· LS/8 
R. Eckdale • AMl7 

Ves ~ Attached 

Ves 0 Attached 

Ves ~ Attached 

1.../ q /20 16 

Date 

Date 



State of Wisconsin 
CORRESPONDENCEIMEMORANDUM --------------

DATE: 

TO: 

FROM: 

SUBJECT: 

February 9, 20 I 0 

Natural Resources Board 

Matthew~?-

Background Memo on adoption of Order AM-12-09, proposed rules affecting revisions to 
chs. NR 404 and 438, pertaining to air quality standards for ozone and lead. 

1. Why is the rule being proposed? 

The federal Clean Air Act requires the US Environmental Protection Agency (EPA) to promulgate 
national ambient air quality standards (NAAQS), which are designed to protect public health (primary 
standards) and public welfare (secondary standards) for certain criteria pollutants such as ozone, 
particular matter, sulfur dioxide and lead. The EPA is required to periodically review the latest scientific 
information and standards in order to evaluate if and how the existing NAAQS need to be adjusted to 
more adequately protect human health and wei fare. 

In 1997, the EPA promulgated a 0.08 pmts per million (ppm) 8-hour ozone NAAQS based on its 
conclusion that the more restrictive 8-hour ozone standard provided greater public health protection than 
the I-hour ozone standard . EPA did not however repeal the I-hour ozone standard, but left it in place. In 
2008, EPA significantly strengthened the 8-hour ozone NAAQS for ground-level ozone to 0.075 ppm. 
Again, EPA left both the previous I-hour and 8-hour standards in place. The Department is now 
proposing to adopt the 2008 8-hour ozone NAAQS which will provide even greater public health 
protection than did the 1997 ozone standard. 

In addition, based on its review of the air quality criteria, the EPA has promulgated a new primary and 
secondary NAAQS for lead set at 0.15 micrograms per cubic meter (~Ig/m3) to provide requisite 
protection for public health and welfare respectively. The older standard of 1.5~Ig/m3 has been left in 
place. By adopting the revised standards for lead, Wisconsin's air quality standard for lead will be 
consistent with the federal NAAQS. 

As required by s. 285 .2I(I)(a), Stats., Wisconsin must promulgate ambient air quality standards similar to 
the federal NAAQS for the protection of public health and welfare. Consequently, there are no apparent 
policy alternatives to this proposed action. 

2. Snmmary of the rule. 

The proposed rule revisions adopt EPA-promulgated NAAQS for ozone and lead into ch. NR 404, Wis. 
Adm. Code, and incorporate the revised lead reporting requirements into eh. NR 438, Wis. Adm. Code. 
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3. How does this proposal affect existing policy? 

This proposed rule revision is consistent with existing policy. Under s. 285.21(1)(a) Stats., the 
Depmiment is required to adopt and enforce the NAAQS in Wisconsin for protection of public health and 
welfare. 

4. Hearing Synopsis 

A public hearing on AM-12-09 authorized by the Board was held on December 1,2009 in Milwaukee, as 
well as a 30 day comment period on the order. There were no public comments (written or oral) received 
that directly peliain to Order AM-12-09. 

On November 16,2009, the Wisconsin Legislative Council Rules Clearinghouse issued a repOli (#09-
088) to the Depmiment which included comments on the proposed rule related to Form, Style and 
Placement in Administrative Code. The Department revised the proposed rule to address the Legislative 
Council's comments. 

5. Information on environmental analysis, if needed. 

An environmental analysis of the impact of the proposed rule revisions is not needed because these 
changes are considered to be a Type III action under s. NR 150.03(3), Wis. Adm. Code. A Type III 
action is one that normally does not I) have the potential to cause significant environmental effects, 2) 
significantly affect energy usage or 3) involve unresolved conflicts in the use of available resources. 

6. Final regulatory flexibility analysis. 

The proposed rule revisions would modifY Wisconsin's ambient air quality standards for ozone and lead. 
These proposed rules contain no new requirements (compliance, repOliing, etc) for any sources, including 
those classified as small business. 
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