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SUBJECT: Request adoption of emergency order W A-31-09(E) and autl!orization for public hearing on proposed 
permantent order WA-30-09, hazardous waste management rules 

FOR: FEBRUARY,2010 BOARD MEETING 

TO BE PRESENTED BY: 
Ami Coakley, Waste and Materials Management Bureau Director 

SUMMARY: 

Revisions to the statutes in the 2009-2011 biennial budget (2009 Wisconsin Act 28) increased the alUlUal base fees for 
large quantity and small quantity generators and instructed the Department to create a rule that specifically defmes large 
and small quantity generators, so it is clear to whom the fees apply. 11le proposed defmtions are consistent with federal 
and state standards applicable to large and small quantify hazardous waste generators. 

Businesses, govenunent agencies and public and private institutions that are considered to be large quantify or small 
quantity generators of hazardous waste will be affected. These entities are currently required to pay an annual base fee 
and a fee per ton of hazardous waste generated, unless the hazardous waste is recycled. The statutory revisiOli will require 
all large quantify and small quantity generators to pay the base fee at a minimum. 111e increased fees cannot be charged 
wltilthe rule is in effect. The fee increases are very important; they will provide a more stable funding sow'ce which 
allows the Department to operate all effective hazardous waste management program in the state. 

RECOMMENDATION: Adopt W A-31-09(E) and authorize public hearing on proposed Board Order WA-30-09. 

LIST OF ATTACHED MATERtALS: 

No 0 Fiscal Estimate Required 

No 0 EnvIronmental Assessment or Impact Statement RequIred 

No 0 Background Memo 
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State of Wisconsin 
CORRESPONDENCE/MEMORANDUM --------...:..;.;".;.;;.,..;..;..-------

DATE: February 5, 2009 

TO: Natural Resources Board 

FROM: Matthew J. Fran~7 
SUBJECT: Recommendation to Adopt an Emergency Rule and Authorize a Public Hearing on an 

Identical Permanent Rule Regarding Revisions to the NR 600 Series Hazardous Waste rules 
- Board Orders No. WA-31-09(E) and WA-30-09. 

I. Why is the Rule Being Proposed? 

The 2009-20 II biennial budget (2009 Wisconsin Act 28, s. 2659) amended s. 289.67 (2) (b) I., Stats., to 
increase the annual base fee for large quantity and small quantity generators of hazardous waste. Section 
2662 of Act 28 also created s. 289.67 (2) (de), Stats., which requires the DNR to promulgate a rule that 
defines "large quantity generator" and "small quantity generator" for purposes of the fee. Under current 
NR 600 series hazardous waste rules, generator status is functionally described in text but there are no 
specific, comprehensive definitions. The rule definitions have to be in effect before the Department can 
charge the new fees. We would like to have the new rule definitions in effect in early 20 I 0, so the new 
base fees can be charged with the 2009 annual rep0l1 billing that will be sent in May of 20 I O. 

Section 9137 (2), a non-statutory provision in Act 28, allows the DNR to promulgate the required 
definitions through the emergency rule making procedures. It also allows us to use these procedures 
without having to provide a finding of emergency. The emergency rule may remain in effect until July I, 
20 II, or until a corresponding permanent rule takes effect if it is adopted sooner. 

2. Background and Summary of the Proposed Rule Revisions. 

This proposed rule adds a definition of "large quantity generator" and revises the definition of "small 
quantity generator" in ch. NR 660. Under current hazardous waste rules, standards are set for large 
quantity and small quantity hazardous waste generators, so their status is functionally described, but there 
are no specific, comprehensive definitions of these terms. The proposed definitions are consistent with 
and based upon the fimctional descriptions or standards that currently identify large quantity and small 
quantity generators. 

The majority of the funding for the hazardous waste management program has historically come from 
federal grant funding from EPA (which has been stagnant or decreasing for the last ten or more years) and 
revenue from plan review and license fees for hazardous waste treatment, storage and disposal facilities 
(TSDs). Within the last three years all fees going into the Solid and Hazardous Waste Program Revenue 
account have been increased through rule revisions, but the account is still facing long-term stability 
problems, primarily due to the lack of fee revenue. In order to bring in adequate fee revenue to covel' 
expenses based on the current available universe ofTSD facilities, the fees would need to be raised to a 
level that would not be tolerable to the regulated community. At the time of the last hazardous waste plan 
review and license fee increases, TSD facilities asked the Depa,1ment to explore ways to bring in more 
revenue from hazardous waste generators. 
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The universe of facilitics that manage hazardous wastes is changing. Due to cconomic and environmental 
factors, industry is looking for ways to reduce the amount of hazardous waste they produce, and find 
more ways to reuse or recycle the hazardous wastes they do produce. While good for the environment and 
public health, this results in fewer hazardous waste TSD facilities operating in Wisconsin. The smaller 
amounts of hazardous wastes produced or managed at facilities allow them to operate as hazardous waste 
generators, rather than as licensed facilities (generators are not required to obtain hazardous waste facility 
operating licenses or pay fees). Fewer licensed TSDs means there is less hazardous waste licensing and 
plan review revenue. Staff oversight is still needed for thousands of hazardous waste generators and 
recyclers as an important part of preventing adverse human health and environmental impacts. The new 
fees will help to SUppOlt the work staff do with generators, such conducting inspections to ensure 
compliance with the hazardous waste rules and statutes, providing technical assistance and developing 
new guidance and publications to assist them. 

As hazardous waste funding levels decreased, staffing levels available to implement the hazardous waste 
program also decreased. Hazardous waste staffing levels dropped from a high of over 40 FTEs in the 
1990s tojust slightly over 20 PTEs today. However, the work involved in administering the hazardous 
waste program has been steadily increasing. EPA continues to promulgate new hazardous waste 
regulations to be implemented at the state level. The Waste and Materials Management Program has been 
holding vacancies in both the program revenue appropriation and the federal hazardous waste grant 
appropriation for many years because of the decreased funding levels. Reduced staff in the program has 
affected our ability to provide technical assistance and advice on waste minimization to generators. 
Conducting fewer inspections increases the potential for illegal disposal or mismanagement of hazardous 
waste and could result in harm to human health and the environment. 

An additional sOlll'ce of revenue for hazardous waste work is the "Environmental Repair Fee for 
Generators of Hazardous Waste", which is a statutorily required base fee and per ton of hazardous waste 
generated fee charged to hazardous waste generators. The revenue from this fee goes into the 
Environmental Management Account. Under the previous statutory language, all large quantity 
generators and small quantity waste generators who were required to submit an annual hazardous waste 
report were required to pay a base fee of $210, and $20 per ton of hazardous waste generated during the 
reporting year. The per ton fee did not apply to any wastes that were recycling or reused, and if a facility 
recycled or reused all of their wastes, they were not required to pay the base fee either. As a means of 
generating additional revenue for use in implementing Wisconsin's hazardous waste management 
program, the 2009-20 II biennial budget bill contained a revision to the Environmental Repair Fee for 
Generators of Hazardous Waste. The budget bill amended the statutory language as follows: increase the 
base fee from $210 to $350 for small quantity generators and $470 for large quantity generators; and 
increase the maximum fee from $17,000 to $17,500 per year. In addition, the base fee now applies to all 
generators who are required to report, regardless of whether they recycled or reused any or all of their 
wastes. The per ton fee remains at $20, which continues to provide an incentive to reduce or recycle 
wastes. 

Projected revenue from the fee increases is estimated at $326,200 annually. As noted earlier, the Solid 
and Hazardous Waste Program Revenue account is facing long-term stability issues, and bringing in 
additional program revenue based on the current TSD facility universe is problematic. As a partial 
solution to the funding stability problem, the 2009-20 II biennial budget also contained language which 
transfers 3.5 FTE from the Program Revenue account to the Environmental Management account. The 
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additional revenue from the hazardous waste generator fee increases will be used to fund the existing 3.S 
FTE. At a minimum, the increased generator fee revenue will prevent the loss of 3.S hazardous waste staff 
which otherwise would have occurred because of lack of sufficient revenues. As indicated above, the new 
fees will help to supp0l1 the work staff do with generators, such conducting inspections to ensure 
compliance with the hazardous waste rules and statutes, providing technical assistance and developing 
new guidance and publications to assist them. 

3. How this Proposal Affects Existing Policy. 

The proposed rule does not change existing policy. Under the current rules, hazardous waste generator 
status is functionally described in text in chapter NR 662, Wis. Adm. Code. The proposed rule will 
provide concise definitions of large quantity and small quantity generators. 

4. Has the Board Dealt with These Issues Before? 

Yes. The Natural Resources Board first adopted rules for the management of "toxic and hazardous waste" 
in the late I 960s as pm1 of the Solid Waste rules. In 1981, a separate chapter for hazardous waste rules 
(NR 181) was established. In 1996, these rules were revised and renumbered into the current NR 600 
series. Throughout the history of the hazardous waste program, the Board has revised the hazardous 
waste management rules on numerous occasions to keep pace with state statutol), changes and new 
federal regulations. The most recent major revisions to the NR 600 rule series were approved by the 
Board in December 200S, and a minor revision in March of2006. 

S. Who will be Affected by the Proposed Rule? How will they be Affected? 

Businesses and individuals that are large quantity or small quantity generators of hazardous waste will be 
affected by the proposed rules. These individuals and businesses are already regulated by state hazardous 
waste rules and federal regulations, including the requirement to submit annual rep0l1s and pay fees, 
unless exempted. 

Previously, all large quantity generators and small quantity waste generators were required to pay a base 
fee of $21 0, and $20 per ton of hazardous waste generated during the rep0l1ing year. The per ton fee did 
not apply to any wastes that were recycling or reused, and if a facility recycled or reused all of their 
wastes, they were not required to pay the base fee either. 

The budget amended the statutory language to increase the base fee from $210 to $3S0 for small quantity 
generators and to $470 for large quantity generators; and increased the total maximum fee from $17,000 
to $17,SOO per year. In addition, the base fee now applies to all generators who are required to report, 
regardless of whether they recycled or reused any or all of their wastes. The per ton fee remains at $20. 

6. Information on Environmental Analysis, if needed. 

Under the provisions ofs. NR ISO.03 (6) (b) 3. b., Environmental Analysis and Review Procedures for 
Depm1ment Actions, this is a Type III action, since the implementation will not have material adverse 
impacts on the human environment and the depm1ment has limited discretion in formulating important 
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provisions of its rules. A Type III action does not require an EA or ElS, as stated in s. NR 150.20 (I) (b) 
3., Wis. Adm. Code. 

7. Small Business Analysis. If Small Business is Affected, Include Initial Regulatory Flexibility 
Analysis. 

The proposed rules affect small businesses that are large quantity or small quantity generators of 
hazardous waste. There is no direct correlation between the definitions of "small business" and "large 
quantity generator" or "small quantity generator," so a precise assessment of the definitions' effect on 
small business is not possible. Small businesses may be either large quantity or small quantity generators 
of hazardous waste, or neither. In any case, under the revised hazardous waste generator base fee statute, 
the maximum additional amount that a large quantity generator would have to pay is $470. A small 
quantity generator would pay a maximum of $350 more than in past years. 

Under the statutory language in effect before the 2009-2011 biennial budget (2009 Wisconsin Act 28), all 
large quantity generators and small quantity generators who were required to submit a hazardous waste 
annual rep0l1 were required to pay a base fee of $21 0 and $20 per ton for hazardous waste generated 
during the reporting year. The tonnage fee did not apply to any wastes that were recycled or reused, and if 
a generator recycled or reused all of its hazardous waste, it was not required to pay the base fee either. 

Act 28 amended the statutes to increase the base fee from $210 to $350 for small quantity generators, and 
to $470 for large quantity generators. It also increased the maximul11 fee any generator would have to pay 
frol11 $17,000 to $17,500 per year. In addition, the base fee was applied to all generators who are required 
to rep0l1, regardless of whether they recycled or reused any or all of their wastes. The per ton fee remains 
at $20 per ton. 

No new reeordkeeping or reporting requirements are created and no new skills are required to comply 
with the proposed rules. 






























