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NATURAL RESOURCES BOARD AGENDA ITEM lIem No. _ _ ___ _ 

SUBJECT: 
Request adoption of Board Order AM-09-10, proposed rules affecting NR 410 pertaining to fees for reviewing applications 
for construction of air pollution sources. 

FOR: AUGUST 2010 B OA RD MEETING 

TO BE PRESENTED BY : Andrew Stewart, Permits and Stationary Source Modeling Section Chief. 

SUMMARY: 

The reason the proposed changes to NR 410 are needed are to ensure that the new source review program has adequate funding to 
perform it's duties in accordance with requirements and deadlines mandated under s. 285.61, Wis. Stats. 

The Clean Air Act requires sources that emit air pollution to obtain a new source permit before beginning construction of a new source. 
The fees for any individual source vary depending on factors such as the location of the source, type and amount of pollutant, whether 
emission testing is required, and whether the applicant requests expedited review. Program activities are funded by collecting fees 
authorized in ch. NR 410. At the present time the agency is collecting significantly tess than what is needed to administer the new 
source review program. This deficit spending has occurred for the last four years and has depleted what had been a surplus in the new 
source review account. 

The effect of the new rule will be to increase the fee required to obtain a permit to construct an air pollution source and to authorize the 
Department to collect fees in situations where significant work is done on reviews for applications that the source later decides to 
withdraw or not pursue to issuance. 

The Natural Resources Board authorized public hearings on the proposed rule at the April 2010 meeting. Three hearings were held 
during June 2010 in Madison, Milwaukee and Wausau. No comments were made at any of the hearings. Written comments have been 
received from the Wisconsin Paper Council and Wisconsin Manufacturers & Commerce concerning the amount of the increase and 
from the Aggregate Producers of Wisconsin and the Wisconsin Transportation Builders Association concerning the impact that the 
proposal may have on economic development. The Department's responses to the comments received on the proposed rule are 
attached to the Background Memo. Changes have been made to the proposed rule in reponse to comments received. 

RECOMMENDATION: That the Board adopt Order AM-09-10. 

LIST OF ATTACHED MATERIALS: 

Fiscal Estimate Required No 0 
No 12<;] 
No 0 

Environmental Assessment or Impact Statement Required 

Background Memo 

Adminislralqr, AI Shea ~ 

>~ 
cc: Laurie Ross - AD/8 

Michael Scoll - LS/8 
Linda Haddix - LS/8 
R. Eckdale - AWl 

Date 

Date 

Dale 

Yes ~ Attached 

Yes 0 Attached 

Yes IZI Allached 



STAFF REVIEW - DNR BOARD AGENDA ITEM 

REMINDER 

Have the following questions been answered under the summary section of this form? 

- -Why is the rule needed? 
- -What are the significant changes? 
- -What are the key issues/controversies? 
- -What was the last action of the Board? 

LIST OF ATTACHED REFERENCE MATERIAL REQUIRED FOR RULE PROPOSALS: 

Hearing authorization: 

Background memo (if needed)· 
Fiscal Estimate 
Environmental Assessment (if needed) 
Rule 

Final adoption: 

Background Memo (if needed)* 
Response Summary 
Fiscal Estimate 
Envi ronmental Assessment (if needed) 
Rule 

·If all the questions listed in the REMINDER section above can be adequately summarized on the Green Sheet (and a second sheet if needed), 
the Background Memo may be omitted. 

Unit Reviewer Date Comments 

Environmental Analysis and 
Review 

/> 

Management and Budget 

~ 07-0[/0 

Legat Services 

~2~7/~A ' 1/L ~j Michaet Scott 

Linda Haddix 
C 7 -&'-10 

I 
Other (if applicable) 



State of Wisconsin 
CORRESPONDENCE/MEMORANDUM --------------

DATE: 

TO: 

FROM: 

June 28, 20 I 0 

Natural Resources Board Members 

Matthew J. Frank, secre~ 

FfLE REF: 4530 

SUBJECT: Adoption of Order AJ O: -'I O ~ final rules affecting NR 410, pertaining to fees for reviewing 
applications for construction and/or modification of air pollution sources. 

Will' is this rule being proposed? 

The Bureau of Air Management proposes to increase the fees for reviewing applications to construct or 
modity sources of air pollution and to change its present policy of not collecting fees for significant 
review work performed when an application is withdrawn. These proposed changes are necessary to 
ensure that the new source review program has adcquate funding to perform it's duties in accordance with 
requirements and deadlines mandated under s. 285.61, Wis. Stats. 

Wllat event or action triggered tile proposal? 

Existing law provides for the collection of fees to fund review and issuance of construction permits for air 
pollution sources under the new source review program. These fees consist of a basic application fee and 
any applicable additional fees that apply. The additional fees are imposed when casc-by-case 
determinations are needed, the source is subject to prescribed EPA programs, or in situations that require 
review of testing procedures or of alternative operation scenarios. 

Increasing complexity of permit review work, as well as inflation, have increased costs of new source 
review. Beginning in FY 2005, the fees collected have not been adequate to fully supp0l1 the staff needed 
to review and issue permits in a timely manner. This shortfall has been covered by spending a revenue 
surplus that had been built up in earlier years. This surplus has been shrinking and will be gone by thc end 
of FY 20 I O. The Bureau of Air Management projects that the new source review program will have a 
growing deficit starting in FY 20 II even though numerous proccss changes and technology 
improvements have been implemented to improve efficiencies and reduce costs. No other viable 
altcrnatives to the proposed fee changes have bcen identified that will adequately address this projected 
funding dcficit. Program staff performing new source review work are paid exclusively from this account. 
Without a fee incrcasc, it is projected that available staff will be insufficient to review and issue pcrmit 
applications in accordance with requirements and deadlines mandated undcr s. 285.61, Wis. Stats. in the 
upcoming fiscal year. 

Other than the non-refundable initial application fee, fees cannot currently be collected from an applicant 
if the permit is not issued, regardless of the time spent on the review. Since the initial cost to the applicant 
to submit a permit application is not significant, it is not uncommon for companies to submit an 
app lication prior to obtaining adequate project financing, or to submit multiple applications for the same, 
or similar, project while still evaluating the pros and cons of the various project locations. In many of 
these cases, applications are either withdrawn or the Depal1ment is asked to stop working on it prior to the 
permit being issued . In 2008 and 2009 it is estimated that nearly $300,000 in fees were not realized due to 
applications being withdrawn. Because the Department is required under current statutory and rule 
provisions to act timely on each individual application, these practices often result in unnecessaoy 
application processing and review. 

S,ll/,II/an' onlle Rilles 

The Department used two guiding principles in establishing the new proposed fees: 
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1. To account for inflation, since the last fee increases were implemented in 1999. The cumulative rate 
of inflation since then (1999-2010) is 30%; and 

2. Some fees are raised beyond the 30% to better reflect the amount of staff resources necessary to 
complete celiain permit review actions. An example of increased review complexity is that in the last 
few years dozens of new industry source categories have become subject to federal regulation and 
permitting for hazardous air pollutants. 

The final rule removes the new fees proposed for reviewing and issuing coverage for non Part 70 sources 
under general and registration operation permits. 

Table I below summarizes changes from most commonly applied existing fees. 

Table 1 

410.03 Fee description Existing Proposed Increase 
Last 

Raised 

(I )(a)4. 
Major source construction (PSD or $12,000 $16,000 33% 1999 
nonattainment) 

(I)(a)3. Major modification $8,000 $12,000 50% 1999 

(1)(a)2. Minor modification at major source $4,400 $7,500 70% 1999 

(2)(0)2. Expedited review (PSD-under 60 days) $4,000 $7,500 88% 1999 

(2)(1) 
Modeling analysis (detailed for a $3,200 $4,500 41% 1999 
major source) 

(2)(d) 
MACT, BACT, LAER (case-by-case $2,700 $4,500 67% 1999 
analysis) 

(2)(0)3. Expedited review (PSD-61 to 90 days) $2,650 $4,000 51% 1999 

(2)(0)1. 
Expedited review (non PSD-under 50 $2,650 $5,000 89% 1999 
days) 

(I)(a)1. Minor source construction $2,300 $3,500 52% 1995 

(2)(a) Emission testing (initial unit) $1,350 $2,500 85% 1999 

(I)(ae) Revision to a construction permit $1,100 $1,500 36% 1999 

(2)0) Public Hearing $950 $1,500 58% 1999 

(1)(b)2. Actual based exemption $800 $1,250 56% 2007 

(1)(b)l.a. Research & Testing exemption $800 $1,250 56% 1999 

(2)a. 
Analysis of emission unit (per unit, 2 $400 $800 100% 1999 
or more units) 

(I) 
Exemption determinations (not $0 $500 New fee New fee 
otherwise specified) 

Finally, the final rule includes changes that will allow the Depat1ment to collect fees that otherwise will 
be lost when work on an application stops at the request of the applicant prior to a permit being issued. 

HolV does this proposal affect existing policv? 

This rule will increase the fees for reviewing applications to construct or modify sources of air pollution 
and to change the present policy of not collecting fees for significant review work performed when an 
application is withdrawn. 
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Hearillg SYllopsis 

The Department conducted three hearings on the proposal on June 7, 2010 in Madison, on June 8, 2010 in 
Milwaukee and on June 9, 20 lOin Wausau. The hearings were conducted by Michael D. Scott of DNR 
Legal Services. Andrew Stewmt, Permit and StationalY Source Section Chief and Steve Dunn, 
Construction Permit Team Leader, provided an overview of the proposed rule in Madison and Wausau, 
respectively. No overview was presented in Milwaukee as there was no public in attendance. 

Four people attended the hearing in Madison and one person attended the hearing in Wausau. No oral 
comments were made at either of the hearings. 

Written Comments were received from Wisconsin Manufactures and Commerce (June 14), the Wisconsin 
Paper Council (June II), jointly from the Aggregate Producers of Wisconsin and the Wisconsin 
TranspOitation Builders Association (June II) and the Legislative Council Rules Clearinghouse (May 
24). 

The comments and the Department's response are included in Attachment I. Changes have been made to 
the proposed rule in response to comments. 

There were no public contacts after the hearings. 

III(orll1a/ioll 011 ellvirollmell/al allalysis. 

Under s. NR 150.03(3), Wis. Adm. Code, an environmental analysis is not needed because this proposal 
is considered a Type III Action. A Type III Action is one that normally does not have the potential to 
cause significant environmental effects, normally does not significantly affect energy usage and normally 
does not involve unresolved conflicts in the use of available resources. 

Filial Regala/ory Flexibili/y Allalysis. 

The proposed rule has the potential to have a significant impact on a substantial number of small sources. 

I. Identify and discuss why the rule includes or fails to include any of the following methods for reducing 
the impact on small business. 

A. Less stringent compliance or reporting requirements. Not applicable. Proposal does not impose 
any compliance or reporting requirements 

B. Less stringent schedules or deadlines for compliance or repOiting requirements. Not applicable. 
Proposal does not impose any compliance or repOiting deadlines. 

C. Consolidation or simplification of performance standards in lieu of design or operational 
standards. Not applicable. Proposal does not impose any performance, design or operational 
standards. 

D. The establishment of performance standards in lieu of design or operational standards. Not 
applicable. Proposal does not impose any design or operational standards. 

E. The exemption from any or all requirements of the rule: Proposal applies to sources that do not 
qualify for exemptions that currently exist in permitting rule. Proposal does provide relief for 
small business for additional fees that apply over and above the initial application fee when the 
small business withdraws the permit application prior to a final determination being made. 

II. No issues were raised by small business during the hearings or during the public comment period. 

III. No repOits are required by the proposal. 

IV. No measures or investments need to be made by small business to comply with the proposal. 
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V. Identify the additional cost, if any, to the state in administering or enforcing a rule which includes any 
of the methods listed in l. A through E. Not applicable. 

VI. Describe the impact on public health, safety and welfare, if any, caused by including in the rule any of 
the methods listed in I. A through E. Not applicable. 

4 






























