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NATURAL RESOURCES BOARD AGENDA ITEM Item No. __ 3_._A_, _6 __ 

SUBJECT: 
Request adoption of Board Order AM-06·09, proposed rules affecting ch . NR 433 pertaining to the implementation of Best 
Available Retrofit Technology (BART) requirements. 

FOR: AUGUST, 2010 BOARD MEETING 

TO BE PRESENTED BY: Larry Bruss, Regional Pollutant and Mobile Source Section Chief 

SUMMARY: 
Chapter NR 433, originally adopted by the Board in January 2008, established requirements of Best Available Retrofit 
Technology (BART) for the protection of visibility. Specifically, the BART requirements pertain to controlling particulate, 
nitrogen oxides and sulfur dioxide emitted from stationary sources which cause or contribute to impairment of visibility in 
mandatory class I federal areas. The rule established procedures for identifying stationary sources potentially subject to 
BART and for determining appropriate control levels for each source based on several factors including visibility 
Improvement and cost. 

The proposed rule revisions are related to issues identified by the Department and affected sources during the initial 
implementation of the BART rules. The current rule requires affected sources to install and operate BART "as 
expeditiously as practicable and in no event later than December 31, 2013". The one substantive modification proposed in 
this rule package is to extend the final allowed compliance date to December 31, 2015. The extended final compliance 
date provides additional time for sources which are undergoing significant installations of control equipment, particularly in 
the case of a source implementing controls for multiple pollutants or emissions units. The Department also proposes to 
clarify and to provide additional flexibility to the averaging provisions in the rule. 

The Department conducted a public hearing on April 26 with the comment period closed on May 7,2010, After review of 
received comments the Department is proposing adoption of the original rule modifications with no changes, 

RECOMMENDATION: That the Board adopt Board Order AM-OS-Og. 

LIST OF ATTACHED MATERIALS: 

Fiscal Estimate Required No 0 
No ~ 
No 0 

Environmental Assessment or Impact Statement Required 
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Tom Karman- AMll 

Date 
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State of Wisconsin 
CORRESPONDENCEIMEMORANDUM -------.-:;.;;,;;.;;,;:.....:..:.....;..;.;.;;..;;..;,.;.;.;~ 

DATE: 

TO: 

FROM: 

SUBJECT: 

July 1, 2010 

Natural Resources Board Members 

Matthew J. Frank'~J 

Request adoption of Board Order AM-06-09, proposed rules affecting ch. NR 433 pertaining 
to the implementation of Best Available Retrofit Technology (BART) requirements for 
visibility. 

Why are the rule revisions being proposed? 

In January 2008, the Natural Resources Board adopted rules establishing ch. NR 433 Best Available 
Retrofit Technology (BART) requirements for the protection of visibility. Specifically, the BART 
requirements pertain to controlling patticulate matter, nitrogen oxides and sulfur dioxide emitted from 
certain stationary sources which cause or contribute to impahment of visibility in mandatory class I federal 
areas. For Wisconsin, these areas are the Boundary Waters Canoe Area Wilderness and Voyageurs National 
Park in Minnesota, and the Seney National Wildlife Refuge and Isle Royal National Park in Michigan. The 
rule sets forth procedures for identifying stationary sources potentially subject to BART and for determining 
appropriate control levels for each source based on several factors including visibility improvement. 

Since the initial creation of BART requirements, the Department and affected stakeholders have identified 
several implementation issues and the need for certain rule clarifications. The revisions proposed by this 
rule package are in response to those issues. 

Summary of the rule revisions 

Compliance Date for BART Controls 
The current BART rules require the owner or operator of a source which has been determined to be subject 
to BART controls to have those controls in place and operating "as expeditiously as practicable" but no later 
than December 31, 2013. The Department is proposing to extend the final allowed complianc,~ date to 
December 31, 2015. This extended compliance date provides additional time for sources which are 
undergoing significant installations of control equipment, particularly in the case of a source implementing 
controls for multiple pollutants or emissions units. Extending the final compliance date to December 31, 
2015 does not relax the requirement for controls to be in place as expeditiously as practicable. 

Emissions Averaging 
The Depaltment is proposing clarifications to the emissions averaging provisions of the BART rules. One 
change pertains to the extra 10% emission reduction required in order to qualify for the additional 
compliance flexibility afforded by emissions averaging under the current rule provisions. The proposed 
revision clarifies that the additional reduction applies only to the pollutant being offset by other reductions 
achieved under the averaging plan. 

Another proposed revision clarifies the intent that emissions averaging must account for all sources at a 
facility which can impact the real emission reductions achieved under BART requirements. Due to the 
nature of the regulation, BART may apply to one emissions unit at a facility but not to other similar 
emissions units. To avoid simply shifting emissions from one boiler to another, the BART rule currently 
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requires all boilers at a facility to be included in any emissions averaging program. However, this language 
may unnecessarily include units which cannot be used to offset operational load or emissions of a BART 
affected boiler. For that reason, a revision is proposed to require only the boilers serving a similar function 
at the facility be included in emissions averaging because those boilers can affect the amount of actual 
emission reductions achieved by BART. 

The Department also proposes to modify the emissions averaging program to allow an owner or operator of 
a BART affected source to submit a proposed emissions averaging plan at any time, not just during the 
initial BART detemlination process. Detennining the best control approach for a source may require 
significant additional analysis once the BART control levels have been finalized. Therefore, the Depattment 
proposes to revise the BART rule to allow for future submittals of an emissions averaging plan. If submitted 
later, the emissions averaging plan must still show that the necessary emission reductions will be achieved 
by the compliance date set under the initial BART detennination. This approach will also allow sources 
flexibility for submitting a revised averaging plan as operating conditions at the source change. 

How does this proposal affect existing policy? 

The proposed rule modifications do not alter the existing underlying policy of BART. 

Hearing synopsis and response to public comment 

The Legislative Council Rules Clearinghouse provided a comment on fOffil, style and placement which was 
addressed. For public input the Department conducted a public hearing on April 26, 2010 in Madison, 
Wisconsin. No comment was provided during the hearing. One person attended with the position of "as 
interest may appear". Written comments were provided by Alliant Energy and Georgia Pacific which both 
operate emission sources affected by the BART rules. A summary of these written comments with the 
Department's response are provided below: 

Issue 1) Final Compliance Date 
This rule making proposes to extend the final compliance date for requiring operation of BART controls 
from December 31, 2013 to December 31, 2015. There were several comments related to the final 
compliance date. 

Comment -Both sets of comments supported the change to the compliance date but sought even further 
extension. Alliant Energy suggested that the additional time would be necessary if EPA changes their 
Federal Clean Air Interstate Rule (CAIR), which cun-entiy allows SO, and NOx BART requirements for 
electric utilities to be met through complying with CAIR. 

• Response - The Department extended the compliance date two years to December 31, 2015 to allow 
for planning and installation of control equipment for the sources cun-entiy affected under the state's 
BART rule. The 2015 date is sufficient to allow for installation of the most intensive SO, and NOx 
controls that may require several years for completion. At this time, EPA has not proposed 
revisions to the CAIR rule. If EPA does promulgate a revised CAIR that changes its interaction 
with BART, the Department will consider making related changes to the state BART rule. 
However, at this time the Department does not recommend !luther delay in reducing the amount of 
SO, and NOx emitted and achieving the resultant health and environmental benefits. 
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Issue 2) Existing BART Rule Provisions and Their Effect on Final Compliance Date 

Comment - Georgia Pacific suggests sources demonstrating compliance through emissions averaging under 
the state BART rule are not subject to a compliance date. 

Response - The trading provisions are meant to provide flexibility to the source to meet BART emission 
reduction requirements, not eliminate the compliance date as suggested by Georgia Pacific. The compliance 
date under an averaging program would not exceed the final compliance date established in the rule which, 
if adopted, is December 31,2015. 

Comment - Georgia Pacific suggests that NR 433.05(5) in the BART rule allows the Department to consider 
an extended compliance date. 

Response - To clarify, NR 433.05(5) allows the Department to revise BART requirements in a pennit if the 
Department detennines that the revision is justified based on safety, health environment or excess costs not 
considered when the Department originally made the BART detennination. This provision allows the 
Department to address conditions that cannot be foreseen through the BART determination process, but it 
does not allow the Department to generally extend the compliance date farther into the future than is 
specifically warranted by the known conditions leading to the extension until 2015. 

Issue 3) Boilers Required to Participate in an Emissions Trading Program 
This rule proposes to modify the boilers required to participate in emissions trading from "all boilers" to 
"boilers serving a similar function" which are located at the affected facility. This proposed change 
provides additional compliance flexibility for facilities without jeopardizing the emission reduction 
requirements of the rule. 

Comment - Georgia Pacific suggested that only those boilers at a facility subject to BART be required to 
participate in emissions trading if that compliance option is utilized. 

Response - The original rule established the trading program to provide compliance flexibility to facilities 
when they are installing control equipment to comply with the BART requirements. The proposed rule 
change clarifies the scope of boilers used in averaging but not in the same way recommended in the 
cOlnment. The comment proposal would allow a facility to shift loads to other boilers resulting in less 
emission reduction and so is not recommended. 

Information on the environmental analysis 

The initial creation of the rules in ch. NR 433 did not require an environmental analysis. And since the 
proposed revisions do not alter any of the primalY requirements in ch. NR 433 there is no additional 
environmental analysis or impact for this rule package. 

Final regulatory flexibility analysis 

The existing rule requirements apply to large industrial sources or electric generation units which are not 
small businesses. Therefore based on the limited nature of the proposed rule changes there is no impact 
anticipated to small businesses. 
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Wisconsin Department of Administration 
DIvision of Executive Budget and Finance 
DOA-2047 (R10/2000) 

Fiscal Estimate Worksheet - 2009 Session 
Detailed Estimate of Annual Fiscal Effect 

~ Original 

o Corrected 

Subject 

o Updated 

o Supplemental 

LRB Number 

Bill Number 

Amendment Number If Applicable 

Administrative Rule Number 

ch. NR433 

Proposed modifications to ch. NR 433 pertaining to the implementation of Best Available Retrofit Technology requirements. 

One-time Costs or Revenue Impacts for State andlor Local Govemment (do not Include In annualized fiscal effect): 

Annualized Costs: Annualized Fiscal Impact on State Funds from: 

A. State Costs by Category 
Increased Costs Decreased Costs 

State Op(lrallons - Salaries and Frinaes $ $ -

(FTE Position ChanQesl ( FTE (- FTE I 

State Operallons - Other Costs -
Local Assistance -
Aids to Individuals or Omanlzallons -

Total State Costs by Category $ $ -

B. State Costs by Source of Funds 
Increased Costs Decreased Costs 

GPR $ $ -

FED -
PRO/PRS -
SEG/SEG-S -

Complete this only when proposal v.111 Increased Revenue Decreased Revenue 
State Revenues Increase or decrease state revenues (e.g .• 

GPR Taxes 
tax Increase. decrease In license fee. etc.) 

$ $ -

GPR Earned -
FED -
PRO/PRS -
SEG/SEG-S -

Total State Revenues $ $ -

Net Annualized Fiscal Impact 

State 

Net Change In Costs 

Net Change In Revenues 

Prepared By: 

Joe olasek 

Autho ed Signature , , 

$ 

$ 

Telephone No. 

266-2794 

Telephone No. 

266-2794 

$ 

$ 

Agency 

.Department of Natural Resources 

Date (mrnlddlccyy) 
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Wisconsin Department of Administration 
Division of Executive Budget and Finance 
DOA-2048 (Rl0/2000) 

Fiscal Estimate - 2010 Session 

181 Original 

o Corrected 

Subject 

o Updated 

o Supplemental 

LRB Number 

Bill Number 

Amendment Number if Applicable 

Administrative Rule Number 
ch. NR433 

Proposed modifications to ch. NR 433 pertaining to the implementation of Best Available Retrofit Technology requirements. 

Fiscal Effect 
State: 181 No State Fiscal Effect 

Check columns below only If bill makes a direct appropriation 
or affects a sum sufficient appropriation. 

o Increase Existing Appropriation o Increase Existing Revenues 
o Decrease Existing Appropriation o Decrease Existing Revenues 
o Create New Appropriation 

Local: 181 No Local Government Costs 
1. 0 Increase Costs 3. 0 Increase Revenues 

o Pennlsslv. 0 Mandatory 0 Pennlsslve 0 Mandatory 
2. 0 Decrease Costs 4. 0 Decrease Revenues 

o Pennlsslve 0 Mandatory 0 Pennlsslve 0 Mandatory 

Fund Sources Affected 
o GPR 0 FED 0 PRO 0 PRS 0 SEG 0 SEG-S 

Assumptions Used In Arriving at Fiscal Estimate 

Rule Summary: 

o Increase Costs - May be possible to absorb 
within agency's budget 
o Ves 0 No 

o Decrease Costs 

5. Types of Local Govemmental Units Affected: 
o To"",,s 0 Villages 0 Cities 
o Counties 0 Others _=-____ _ 
o School Districts 0 WTCS Districts 

Affected Chapter 20 Appropriations 

The one substantive modification proposed in this rule package is to extend the final allowed compliance date to December 31, 
201S. The extended final compliance date provides additional time for sources which are undergoing significant installations of 
air pollution control equipment, particularly In the case of a source implementing controls for multiple pollutants or emissions 
units. The Department also proposes to clarify and to provide additional flexibility to the averaging provisions In the rule 

Fiscal Estimate: 
The proposed revisions to ch. NR 433 do not alter which sources are subject to BART, the required level of emission control, or 
final compliance requirements under the Wisconsin BART rules. Based on this premise, there is no change anticipated for the 
fiscal cost of implementing the BART rule. 

Long-Range Fiscal Implications 

Prepared By: Telephone No. Agency 

Jose;lh Polasek /:2 266-2794 Department of Natura I Resources 
Authdl ~ Signatur l/rCl--=-c- Telephone No. Date (mm/dd/ccyy) 

\\ ~( 266-2794 02- of-/~ 
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ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD 
AMENDING RULES 

The Wisconsin Natural Resources Board adopts an order to amend NR 433.05(1 )(a)4. and NR 
433.06(1 )(intro.), (b)1. and (c) relating to implementation of best available retrofit technology for the 
protection of visibility in mandatory class I federal areas. 

AM·06·09 

Analysis Prepared by the Department of Natural Resources 

1. Statute interpreted: Section 285.11 (6), Stats. The State Implementation Plan developed under s. 
285.11 (6), Stats., is revised. 

2. Statutory authority: Sections 227.11 (2)(a) and 285.11 (1) and (6),Stats. 

3. Explanation of agency authority: Section 227.11 (2)(a), Stats., gives state agencies general 
rulemaking authority. Section 285.11 (1), Stats., authorizes the Department to develop rules consistent 
with ch. 285, Stats. Section 285.11 (6), Stats., authorizes the Department to develop and revise the State 
Implementation Plan for prevention, abatement and control of air pollution. 

4. Related statute or rule: None. 

5. Plain language analysis: 
The proposed rule modifications pertain to ch. NR 433 which regulates Best Available Retrofit Technology 
(BART) for the protection of visibility in mandatory class I federal areas. These BART requirements 
pertain to controlling emissions of particulate matter (PM), nitrogen oxides (NOx) and sulfur dioxide (S02) 
from certain stationary sources which cause or contribute to impairment of visibility. 

The rules for Best Available Retrofit Technology currently require the owner or operator of a source, which 
has been determined to be subject to BART controls, to have those controls in place and operating "as 
expeditiously as practicable" but no later than December 31, 2013. The Department is proposing to 
extend the final allowed compliance date to December 31, 2015. The extended compliance date provides 
additional time for sources which are undergoing significant installations of control equipment, particularly 
in the case of a source implementing controls for multiple pollutants or emissions units. Extending the 
final compliance date to December 31, 2015 does not relax the requirement for controls to be in place as 
expeditiously as practicable. 

The Department also proposes to clarify and to provide additional flexibility to the averaging provisions in 
the rule. The additional flexibility allows an owner or operator of a BART affected source to submit a 
proposed emissions averaging plan at any time, not just during the initial BART determination process. 

6. Summary of, and comparison with, existing or proposed federal regulation: 
The Board initially established ch. NR 433 in January 2008 to satisfy BART requirements set forth by the 
US Environmental Protection Agency (EPA) under the regional haze regulation published July 6, 2005 
Federal Register (70 FR 39104). In that regulation the US EPA required all states to develop programs to 
assure reasonable progress toward meeting the national goal of preventing any future, and remedying any 
existing, impairment of visibility in mandatory Class I Federal Areas resulting from manmade air pollution. 
The application of Best Available Retrofit Technology (BART) on certain stationary sources is one of the 
core requirements for the implementation plan for regional haze. 

7. Comparison with similar rules in adjacent states (Illinois, Iowa, Michigan and Minnesota): 

Illinois, Iowa, Michigan and Minnesota have adopted the same approach in meeting BART requirements 
for industrial sources as Wisconsin. These states have identified BART eligible sources and are moving 

1 



forward with the determination of applicable control requirements according to US EPA criteria. 

8. Summary of factual data and analytical methodologies used and how any related findings 
support the regulatory approach chosen: 

The proposed rule modifications are the result of issues identified during the initial implementation of the 
BART rule requirements in Wisconsin. The Department found that facilities needed extra time to comply 
with BART requirements, particularly facilities that need multiple control equipment installations and those 
facilities facing multiple state and federal requirements for the same sources. Additionally, the 
Department found, during application of the trading requirements, certain provisions to be confusing or 
needing clarification. 

9. Analysis and supporting documents used to determine the effect on small business or in 
preparation of an economic impact report: 

No small business is subject to BART controls under the existing BART rules. Therefore the proposed 
rule modifications have no direct effect on small business. 

10. Effect on small business: 

There is no direct effect on small business. 

11. Agency contact person: 

Tom Karman 
Thomas.karman@wisconsin.gov 
(608) 264-8856 

SECTION 1. NR 433.05(1)(a)4. is amended to read: 

NR 433.05(1)(a)4. The requirement that the owner or operator of each source subject to BART 

shall install and operate BART as expeditiously as practicable, but in no event later than December 31, 

SECTION 2. NR 433.06(1)(intro.), (b)1., and (c) are amended to read: 

NR 433.06(1 )(intro.) The owner or operator of a facility, having at least one boiler subject to 

BART, may propose an emissions trading program if the program achieves an improvement in visibility in 

the mandatory class I federal areas greater than would be achieved through the installation and operation 

of BART on each boiler subject to BART. The owner or operator of a boiler subject to BART who is 

proposing to use an emissions trading program shall submit an emissions trading plan to the department 

~rior to the Ele~artmeRt's BART EletermiRatioR. The plan shall be subject to department approval and meet 

the following criteria: 
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(b)1. For each visibility impairing pollutant suejeel 10 IRO for which complianco is demonstrated 

through use of a trading plan, an emission reduction of that pollutant at least 10% greater than would be 

achieved through the installation and operation of BART on each boiler subject to BART. 

(c) Trading shall be between all boilors serving a similar function and located on the same 

property. 

SECTION 3. EFFECTIVE DATE. This rule shall take effect on tho first day of the month following 

publication in the Wisconsin administrative register as provided in s. 227.22 (2) (intro.), Stats. 

SECTION 4. BOARD ADOPTION. This rule was approved and adopted by the State of Wisconsin Natural 

Resources Board on _________ _ 

(SEAL) 

Dated at Madison, Wisconsin _____________ _ 

STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

By, __ ~~--~~~~~----
Matthew J. Frank, Secretary 
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