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SUBJECT: Adoption of Board Order DG-24-1 0 and creation of Chapter NR 852 related to Water Conservation and 
Water Use Efficiency. 

FOR: AUGUST 2010 BOARD MEETING --------

TO BE PRESENTED BY: Eric Ebersberger, Bureau of Drinking Water & Groundwater 

SUMMARY: 

On May 27, 2008 Governor Doyle signed 2007 Act 227, which contains Wisconsin's ratification of the Great Lakes-St 
Lawrence River Basin Water Resources Compact (Compact), and establishes the basis for a statewide water conservation 
and water use efficiency program. 

Chapter NR 852 establishes mandatory water conservation and efficiency requirements for persons with certain levels 
of new or increased withdrawals within the Great Lakes basin, for diversions of Great Lakes waters, and for withdrawals 
statewide that result in a water loss exceeding 2 million gallons per day. Persons subject to Ch. NR 852 are categorized 
into one of three levels, Tier I, Tier 2, or Tier 3. This tiered approach is being used to differentiate between the 
requirements for various types and levels of regulated activities, for example, withdrawals versus diversions. 

There are four mandatOlY water conservation and efficiency measures (CEMs) for all persons for whom water 
conservation and efficiency requirements are mandatOlY under this chapter. These CEMs are detennined to be cost 
effective, and environmentally sound and economically feasible for all water use sectors. Implementation of additional 
CEMs is required for Tier 2 and Tier 3 only. 

Chapter NR 852 also promotes voluntary statewide water conservation and water use efficiency tlu'ough identifying 
CEMs; and guides other Department regulatory, planning, resource management, liaison and financial aid detenninations 
that require water conservation or water use efficiency. 

RECOMMENDATION: Adoption of Board Order DG-24-10 and creation of Chapter NR 852 related to Water 
Conservation and Water Use Efficiency. 

LIST OF ATTACHED MATERIALS: 

No D Fiscal Estimate Required 

No 0 Environmental Assessment or Impact Statement Required 

No 0 Background Memo 

APPROVED: 

Administrator, 

Secretary, Malt Frank 

cc: Laurie J. Ross - AD/8 

Eric Ebersberger - DG/5 

Linda Haddix· LS/8 

Judy Ohm· LS/8 

Steve Elmore· DG/5 

Krisly Rogers· DG/5 

Dina Tsoris - DG/5 

Date 

Date 

Date 

Yes 0 AUached 

Yes D AUached 

Yes 0 AUached 
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DATE: July 28, '201 0 FILE REF: DG-24-10, NR 852 

TO: Members, Natural Resources Board 

FROM: Matt Frank, se~ 1--
SUBJECT: Recommendation for adoption of proposed Wis. Adm. Code Chapter NR 852 

1. Why is the rule being proposed? 

The Great Lakes-St. Lawrence River Basin Water Resources Compact (Compact) and 
Wisconsin's implementing legislation (2007 Wisconsin Act 227) direct the department to 
promulgate administrative rules specifying water conservation and efficiency measures for 
the purpose of implementing a statewide water conservation and efficiency program. 
The rule is being proposed to further define and clarify statutory authority for water 
conservation and efficiency measures (CEMs) for certain water withdrawals and diversions 
from the Great Lakes basin and water withdrawals statewide that require water loss 
approvals under s. 281.35, Stats., that is, withdrawals resulting in a water loss averaging 
more than 2,000,000 gallons per day in any 30-day period. The rule also promotes statewide 
voluntary conservation through the identification of CEMs. The rule identifies CEMs by water 
use sector for water withdrawals and for diversions from the Great Lakes Basin and for 
withdrawals-statewide-resulting in a water loss exceeding 2 million gallons per day. The 
rule will also guide other department regulatory, planning, resource management, liaison and 
financial aid determinations that require or encourage water conservation and efficiency. 

2. Summary of the rule. 

The rule implements CEMs for water withdrawals within the Great Lakes Basin, for 
diversions, and for withdrawals statewide that require a water loss approval. Persons subject 
to the rule are categorized into one of three levels, Tier 1, Tier 2, or Tier 3. 

• Tier 1 includes persons proposing new and increased withdrawals in the Great Lakes 
Basin that average 100,000 gallons per day or more in any 30-day period but do not 
equal at least 1,000,000 gallons in any 30 consecutive days. 

• Tier 2 includes persons proposing new and increased withdrawals in the Great Lakes 
Basin that equal at least 1,000,000 gallons per day for any 30 consecutive days. 

• Tier 3 includes persons proposing new and increased diversions from the Great 
Lakes basin and increased withdrawals statewide that will result in a water loss 
averaging more than 2,000,000 gallons per day in any 30-day period. 

There are four mandatory CEMs for all persons in Tier 1, Tier 2 or Tier 3 under the rule. The 
four mandatory CEMs have been determined to be cost-effective and environmentally sound 
and economically feasible for all water use sectors. 

The rule sets forth procedures to implement additional CEMs for persons in Tier 2 and Tier 3 
and establishes requirements to conduct an analysis to determine if the CEMs are 
environmentally sound and economically feasible and cost-effective. The rule also sets forth 
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requirements and procedures for submitting a water conservation plan to the department and 
establishes a process for approval and reporting, and a process for enforcement. 

3. How does this proposal affect existing policy? 

Wisconsin's Compact implementing legislation (2007 Wisconsin Act 227) directs the 
department to establish a statewide water conservation and efficiency program and to 
develop rules specifying water conservation and efficiency measures to implement the 
program. Section 281.35, Stats., and Chapter NR 142, Wis. Admin. Code, establish 
procedures for water loss approvals which are required for persons statewide with a water 
withdrawal that results in a water loss averaging more than 2,000,000 gallons per day in any 
30-day period. The rule specifies mandatory CEMs for these high water loss approvals. 

4. Hearing Synopsis, Public Comments, Rules Clearinghouse Comments, and Post 
Hearing Contacts. 

Public Hearings 
The department held five joint hearings for NR 852 along with the hearings for NR 850 
(Water Use Fees) and NR 856 (Water Use Registration and Reporting). All of the hearings 
were at 6:00 p.m. The first hearing was in Milwaukee on June 28,2010. The hearings in 
Green Bay and Ashland were conducted together using videoconferencing on June 29, 
2010. The final two hearings in Wausau and Madison were also conducted together using 
videoconferencing on June 30, 2010. Department staff that assisted at the hearings 
included Eric Ebersberger, Dino Tsoris, Kristy Rogers, Steve Elmore, Shaili Pfeiffer, and 
Judy Ohm. There was low participation at the hearings with a total of 24 participants. 
Eighteen people registered with two people indicating in support, three in opposition, and 
seven as interest may appear. Three persons provided oral comments. Most participants at 
the hearings were primarily interested in how the rules would impact their operations. 

Public Comment 
Information on the proposed rule was posted on the department website on June 2, 2010 
and information was sent electronically to approximately 620 people using GovDelivery on 
June 3, 2010. The public comment period closed on July 7, 2010. The department received 
public comments from 29 individuals and organizations. The comments, along with the 
department's responses, are included in Attachment 1. 

There were 4 comments related to the applicability of chapter NR 852 requirements. Some 
persons commenting felt that the requirements should not apply to their businesses due to 
the nature of their water use and the fact they return the water to the watershed after use. 
One organization thought the rule should not apply to withdrawers with a high water loss 
statewide and another commented that consecutive public water systems should not be 
subject to this rule. In response to these comments, the department made changes to 
clarify the statutory authority to require water conservation and water use efficiency for new 
and increased withdrawals in the Great Lakes Basin, diversions, and those with high water 
loss statewide. 

Nine comments were related to definitions contained in chapter NR 852. Definitions were 
modified in response to these comments. One comment requested that a definition be 
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added, but this definition was determined by the department not to be necessary due to its 
presence in statute. 

The largest number of comments (29 in number) related to the specific CEMs required of all 
persons subject to this chapter. These comments ranged from claims that certain water 
withdrawals should be exempt from mandatory water conservation requirements to requests 
for clarification of the exact requirements. Several comments related to clarifying that 
retrofitting of existing equipment is not required. Several comments related to water reuse, 
and several public water utilities stated their opposition to being involved in promoting water 
reuse with their water customers. The department modified the CEMs in response to these 
comments, in particular, sections were prefaced with language indicating retrofitting is not 
required. Public water system promotion of water reuse for customers of public water 
systems was removed from the requirements. 

Comments were made related to requirements for persons proposing new or increased 
diversions of Great Lakes water (Tier 3). These comments pertained to the demonstration 
of conservation and efficient use of existing water supplies and requiring written 
documentation of analyses performed. The department incorporated language requiring 
additional written information to satisfy these concerns. 

Eight comments were received related to cost effectiveness analyses and analyses of 
environmental soundness and economic feasibility. The department amended the rule to 
separate out a cost-effectiveness analysis from an analysis of environmental soundness and 
economical feasibility. Only persons proposing a new or increased withdrawal subject to the 
Compact decision-making standard or a new or increased diversion are subject to 
completing an analysis of environmental soundness and economic feasibility. 

A total of 6 comments were received related to the approval and reporting process and rule 
enforcement. The department responded to these comments with minor changes to the rule 
as indicated in Attachment 1. 

Rules Clearinghouse Comments 
Most changes recommended by the Legislative Council Rules Clearinghouse were 
incorporated. However, the Legislative Council Rules Clearinghouse questioned the need 
for a definition of "water use audit" within the rule. The department chose to retain the 
definition on the assumption that the definition adds clarity. 

Post Hearing Contacts 
Several individuals and organizations that provided substantial comments have been 
contacted in follow up. 

5. Information on environmental analysis, if needed. 

No environmental analysis is required. This action is a Type III action under ch. NR 150, 
Wis. Adm. Code. 

6. Final Regulatory Flexibility Analysis 
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The proposed rule does not have a significant economic impact on small businesses. This 
rule will affect small businesses that supply their own water using water supply systems in 
the Great Lakes basin with certain water withdrawals as identified in Tier 1, Tier 2 or Tier 3 
and businesses statewide that withdraw water that will result in a water loss averaging more 
than 2,000,000 gallons per day in any 30-day period. Small businesses will have to submit 
an annual report describing and quantifying the success or failure of the implemented GEMs 
and documentation of any other implemented GEMs as required for Tier 2 or Tier 3 
withdrawals. The implementation of water conservation and efficiency measures required for 
this rule may require basic engineering and accounting skills to analyze the GEMS for cost 
effectiveness and determine if the GEMs are environmentally sound and economically 
feasible. The department plans to develop guidance and analytical tools that will help small 
businesses implement conservation and efficiency measures with internal staffing. 
Depending on the business sector, there may be a need to hire external professionals to 
assist with engineering or accounting skills to implement the GEMs. Small businesses that 
receive water solely from a public water supply will not be impacted by this rule. 
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