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The department's prior request for authorization to conduct public hearings on proposed Board Order WT-14-08 was
tabled at the Oct. 21, 2009 meeting pending receipt of specifically-worded revisions to SECTION 13 of the Order
disallowing the placement of future storm water best management practices in navigable waters. The Order and
Background Memo have been revised to reflect the requested changes.

Proposed NR 151 revisions add new performance standards and modify existing performance standards and prohibitions.
Some of the revisions allow for increased control in areas with total maximum daily loads (TMDLSs). Proposed NR 153
revisions modify grant criteria and procedures regarding eligibility, awards, project size and allocations for TMDL areas.
Proposed NR 155 revisions increase department oversight and accountability. Both NR 153 and 155 would limit the
amount of money a grantee can receive in a grant period. Revisions to all 3 rules clarify language and create consistency
with other rules.

Affected parties include agricultural producers, crop consultants, municipalities and developers. Potential controversies
include the tillage setback and phosphorus index performance standards, higher control requirements in areas with
TMDLs, expanded definition of direct runoff to include groundwater impacts, increased record keeping requirements,
caps on grant amounts, and changes to the redevelopment total suspended solids standard, the infiltration standard and the
protective areas standard.
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State of Wisconsin

CORRESPONDENCE/MEMORANDUM

DATE: Nov. 4, 2009 FILE REF: 3200
TO: Natural Resources Board
FROM: Matthew J. Frank

SUBJECT: Revised request for authorization to hold public hearings for Board Order Number WT-14-
08, modifications to Chapters NR 151, Runoff Management; NR 153, Targeted Runoff
Management Grant Program; and NR 155, Urban Nonpoint Source Water Pollution
Abatement and Storm Water Management Grant Program.

Note: The original proposal was presented to the Natural Resources Board on October 21, 2009. The
Board tabled the item pending receipt from staff of a specifically-worded revision to SECTION 13 of the
Order that clarifies department policy. The revised language beginning at page 14 of the Order disallows
future storm water best management practices (BMPSs) such as detention ponds that would be located in
navigable waters. Such “in-line” storm water BMPs for new development are disallowed by current
rules, but are permissible for runoff from existing development, redevelopment and in-fill development
areas, although they may be illegal under the federal Clean Water Act. (SECTION 13 of the Order
amends ss. NR 151.003 and 151.004, Wis. Adm. Code.)

1. Why These Rules are Being Proposed
a. Events or actions that triggered the proposal

Several actions are triggering the proposal to revise these rules which have been in effect since 2002. A
resolution passed by the Natural Resources Board on May 22, 2002 directed the department to incorporate
an agricultural buffer performance standard into administrative code. Another action is an increased effort
by the federal government and the state to address the problem of state waters that have been declared
impaired, primarily by polluted runoff. A third action was the promulgation in 2007 of revisions to ch.
NR 243, Animal Feeding Operations, which necessitates changes to ch. NR 151 to make the rules
consistent with each other. A fourth action was the passage by the state legislature in October 2007
authorizing the department, under s. 281.65 (4e), Wis. Stats., to fund runoff Notices Of Discharge
(NODs) issued to non-permitted livestock facilities outside of the Targeted Runoff Management grant
process. Revisions to ch. NR 153 are needed to codify the funding process. A fifth action was the transfer
of responsibilities relating to commercial building site erosion control from the Department of Commerce
to the Department of Natural Resources in 2009 Wisconsin Act 28.

Other actions and events that occurred since the rules were first promulgated include the availability of
research results showing that some performance standards may not be providing the level of protection
originally intended, improved data sets for use in models and improved methods of calculating
phosphorus and sediment delivery to receiving waters and the emergence of data generated by
municipalities that caused concern about meeting future performance standards for developed urban
areas. Implementation of the performance standards since 2002 has demonstrated that portions of the
runoff administrative rules need language changes to clarify intent.

b. Issues addressed by this rule
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The control of polluted runoff from both agricultural and non-agricultural sources is a major issue for the
department and Wisconsin citizens. The drafters of the original ch. NR 151 included a performance
standard requiring buffers in agricultural areas, but the department removed it from the final draft when
stakeholders failed to reach consensus on the components of the standard. The Senate Committee on
Environmental Resources directed the department to initiate a revision to the nonpoint source
administrative rules to incorporate an agricultural buffer performance standard following research
conducted by the University of Wisconsin on the function of agricultural riparian buffers under Wisconsin
conditions. A research report, The Wisconsin Buffer Initiative Report, was presented to the department in
December, 2005 to help guide the development of a buffer performance standard. An underlying
assumption of the research was that buffers by themselves would not result in the desired water quality
outcomes, but must be part of a larger conservation system. Chapter NR 151 needs to be modified to
include a new performance standard consistent with this assumption.

In addition, a new agricultural performance standard is proposed in ch. NR 151 that addresses the issue of
water pollution from the discharge of process wastewater from non-permitted livestock operations. The
current performance standards and prohibitions only address the discharge of manure. Process wastewater
means wastewater from the production area directly or indirectly used in the operation of an animal
feeding operation that results from: a) spillage or overflow from animal or poultry watering systems, b)
washing, cleaning, or flushing pens, barns, manure pits, or other animal feeding operation facilities, c)
direct contact swimming, washing, or spray cooling of animals or dust control, or d) water that comes into
contact with any raw materials or animal byproducts including manure, feed, milk, eggs or bedding.
Sources of greatest concern include feed storage leachate and milk house waste. Process wastewater
discharge is of sufficient concern that USDA has developed technical standards for its management. The
proposed performance standard requires that livestock producers have no significant discharge of process
wastewater to waters of the state.

To address the issue of controlling polluted runoff from non-agricultural sources, the department is
proposing modifications to existing performance standards detailed below. Some modifications are
needed to achieve the level of control that was anticipated with the original performance standard after
further research showed more protective measures were needed. Other changes are needed to make the
rule consistent with other rules and approaches. Changes to the developed urban area performance
standard are proposed based on the emergence of data by municipalities showing barriers to future
compliance. Others are needed to address previously exempt sources of pollution. The transfer of
responsibility to DNR for construction site erosion control on commercial sites necessitates modifications
to the construction erosion control performance standard.

The presence of impaired waters throughout the state is another issue that the department has resolved to
address. This renewed emphasis on restoration of impaired waters necessitates a new performance
standard in ch. NR 151 that allows higher levels of non-point source pollution control in areas where
Total Maximum Daily Loads (TMDLSs) have been approved. Modifications to ch. NR 153 create two
funding categories for projects implemented to meet the water quality goals of TMDLs.

The need for a timely resolution of serious discharges from non-permitted animal feeding operations to
waters of the state, such as manure runoff following a rain storm, is an issue that was addressed when the
department obtained authority to fund certain NODs. Prior to this legislative action, the only funding
option available to help landowners who received an NOD through ch. NR 243 was the TRM grant
process, which takes a year from start of application to grant award. Because of the competitive nature of
the TRM grant, there was no guarantee that a project would be selected for funding. The new legislative
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authority creates a separate grant application process for NOD projects that enables the department to
address significant livestock-related runoff events in a timely manner. Chapter NR 153 is proposed to be
modified to codify the NOD grant process.

2. Summary of the Rules

Chapter NR 151, Runoff Management

Existing Rule: This chapter, which became effective in 2002, establishes runoff pollution performance
standards for non-agricultural practices, including transportation, and performance standards and
prohibitions for agricultural facilities and practices. These standards and prohibitions are intended to
achieve water quality standards. The chapter establishes implementation and enforcement procedures for
the agricultural performance standards and prohibitions (the non-agricultural performance standards are
largely implemented through ch. NR 216) and specifies a process for the development and dissemination
of department technical standards to implement the performance standards. In some areas of the state,
where the performance standards may not achieve the desired water quality, the chapter proposes a
process to establish, by rule, targeted performance standards. The code also includes requirements for
department review of local livestock operation ordinances that exceed state performance standards and
prohibitions for agricultural sources of pollution.

Proposed Changes:
NR 151, Subchapter I—General Provisions

Modification to Regional Treatment Exclusion Section—NR 151.003 (4) This subsection provides that
to get credit toward the performance standards of subchapter 111 of ch. NR 216, BMPs designed to treat
runoff from existing development, post-construction runoff from redevelopment, or post construction
runoff from in-fill development must be located prior to navigable waters or wetlands. However, it also
provides that credit may be given for such BMPs located in navigable waters or wetlands if construction
commenced before the effective date of the new rule, and all applicable regulations were followed. This
will “grandfather” those BMPs started in navigable waters or wetlands in reliance on the current rules, but
will disallow BMPs for runoff from existing development, redevelopment and in-fill development if
located in navigable waters or wetlands after the new rule’s effective date.

New Performance Standard for Total Maximum Daily Loads—NR 151.005 Requires that best
management practices be designed to meet the nonpoint source load allocation in an approved TMDL
area.

NR 151, Subchapter I1—Agricultural Performance Standards and Prohibitions

New and Modified Definitions—NR 151.015 Some definitions are created or revised to be consistent
with definitions in revised ch. NR 243 or other sections of ch. NR 151. The direct runoff definition is
expanded to apply to a greater number of pollution sources and to include groundwater impacts consistent
with state statutory requirements. A definition of feedlot is added to clarify applicability of the statutory
prohibitions. Definitions are created that relate to new performance standards for phosphorus index,
tillage setback and process wastewater while others are revised to clarify intent.

Modification to the Sheet, Rill and Wind Erosion Performance Standard—NR 151.02 As revised,
the standard would apply to pastures in addition to cropland.



New Tillage Setback Performance Standard—NR 151.03 A key addition is a performance standard
that would not allow tillage within 20 feet of the top of the channel of a waterbody. Harvesting of self-
sustaining vegetative cover would be allowed. The purpose of this performance standard is to protect the
integrity of streambanks and shorelines and to substantiate the calculations in the phosphorus index,
which measure overland flow but not bank erosion.

New Phosphorus Index Performance Standard—NR 151.04 Another key addition is a phosphorus
index (P1) performance standard for croplands, pastures and winter grazing areas. The phosphorus index
is a land management planning tool for assessing the potential of a cropped or grazed field to contribute
phosphorus to the nearest waterbody. The standard would specify a maximum average Pl of 6 with a cap
of 10 on any individual year. The proposed performance standard includes an accounting period over
which compliance is measured. It consists of the current year and the previous 7 years, and moves
forward each consecutive year creating a rolling time period not to exceed 8 years. The proposed standard
would also prohibit the application of nutrients or manure by mechanical means such as manure spreading
or commercial fertilizer application directly into surface waters.

The phosphorus index and the tillage setback performance standards are proposed in lieu of a buffer
standard. A buffer is a best management practice that the department supports and cost-shares, but the
ultimate outcome of a water quality buffer is to reduce nutrient loads to waterbodies. The phosphorus
index is a true performance standard since it does not specify the best management practices to be used to
achieve the target number.

Modifications to Manure Storage Facilities Performance Standard—NR 151.05 The manure storage
facilities performance standard is proposed to be revised to align with language in revised ch. NR 243
regarding minimum required volume and margin of safety requirements.

New Process Wastewater Handling Performance Standard—NR 151.055 A new performance
standard is proposed that will allow the department to regulate significant discharges of process
wastewater from non-permitted livestock operations including feed storage leachate and milkhouse waste
to state waters.

Modifications to the Nutrient Management Performance Standard—NR 151.07 The language was
modified to focus the performance standard on reduced delivery of nutrients to surface waters rather than
on soil concentrations. This change acknowledges that test levels are not the sole indication of delivery
and brings the performance standard into better alignment with revised NRCS Technical Standard 590.

Modifications to the Implementation and Enforcement Procedures for Cropland Performance
Standards and Livestock Performance Standards—NR 151.09 and 151.095 Section NR 151.095 was
clarified to explain that the term “new facilities” includes certain manure storage facilities either built on
or after October 1, 2002 and subsequently abandoned or built on or prior to October 1, 2002 but
abandoned within the operations and maintenance period of a cost-share agreement. This means that cost
sharing will not have to be offered to require proper closure of facilities that were in compliance with
manure storage performance standards and are subsequently abandoned. Eligible technical assistance
services that must be provided as part of the cost-share offer are clarified. The provision that notices must
include language regarding the right to appeal was deleted to be consistent with the notice requirements in
ch. NR 243 (no appeal rights provisions are required). Furthermore, notice of appeal rights is not required
by state statutes or case law, and landowners have adequate opportunities to challenge department
decisions in the stepped enforcement process.



NR 151, Subchapter 111—Non-Agricultural Performance Standards

Modifications to the Construction Site Performance Standard—NR 151.11 The proposal would
change the current standard from 80 percent sediment reduction to a maximum allowable rate of 5 tons
per acre per year. This change would apply to all construction sites including commercial sites. This
modification results in a measurable number expressed as a load, making it consistent with the way total
maximum daily loads are calculated. The change to a number also provides equity with the sheet, rill and
wind erosion performance measure—>5 tons per acre per year is roughly equivalent to the most prevalent
tolerable soil loss rate in the state. Compliance with this standard would be determined based on modeling
results.

Modifications to the Post-construction Performance Standard—NR 151.12

e Total Suspended Solids (TSS) Performance Standard for Redevelopment—NR 151.12 (5) (a) 2.: The
proposal is to 1) remove the current exemption from meeting all performance standards in cases
where there is no increase in the footprint of parking lots or roads when they are reconstructed, and 2)
require a 50 percent reduction in TSS on proposed parking areas and internal roads instead of the
current 40 percent TSS reduction that only applied to non-exempt sites. Removing the exemption will
result in better control of runoff from parking lots and roads, which carry a high TSS load. TSS
reduction on redevelopment sites helps regulated municipal separate storm sewer systems meet their
40 percent TSS reduction performance standard.

o Peak Flow Control Performance Standard—NR 151.12(5)(b): The proposal is to modify the standard
to include the 1-year, 24-hour design storm along with the current 2-year, 24-hour design storm as
rates that must match the pre-development 1- and 2-year storms. The proposed changes are based on
new research showing the current standard is not protective of the bank-full condition. The pre-
development curve number will be set for woodland, grassland and cropland.

o Infiltration Performance Standard—NR 151.12(5)(c): The current standard requires that for
residential development, 90 percent of the pre-development infiltration volume must be infiltrated,
and for non-residential development, the infiltration amount is 60 percent. The proposal is to specify
3 levels of connected impervious conditions and assign an infiltration percentage to each level that
better reflects the ability of the development to meet the goal. Other changes in this section are
structural to reflect the original intent.

o Protective Area Performance Standard—NR 151.12(5)(d): The proposal is to increase the setback
from 50 feet to 75 feet for certain high quality wetlands such as sedge meadows, open and coniferous
bogs, low prairies, calcareous fens, coniferous swamps, lowland hardwood swamps and ephemeral
ponds. This is a change from the current determination of high quality wetlands using ch. NR 103.

Modifications to the Developed Urban Area Performance Standard—NR 151.13

Proposed revisions to this section include clarifying language, changing the implementation schedule to
occur within the 2-year time period of permit issuance, options for municipalities that may have difficulty
meeting the 40 percent total suspended solids reduction requirement, specifying the use of models or
equivalent methodology to demonstrate compliance, specifying the elements to be included in a long term
storm water management plan and laying out review procedures, explaining “maximum extent
practicable” as it applies to this performance standard and allowing credit toward meeting the total
suspended solids performance standard for certain practices that are not accounted for in the computer

5



models. The explanation of “maximum extent practicable” includes a cap on expenditures for
municipalities.

NR 151, Subchapter IV—Transportation Performance Standards

The proposal would eliminate this subchapter and move the provisions to Subchapter 111, with some
minor modifications to the swale treatment section and the definition of minor reconstruction. The swale
treatment performance standard exemption of s. NR 151.24(10) will be recreated in s. NR 151.129 with
one modification. The current language indicates the swale must be able to achieve a certain flow velocity
under specific conditions. The proposed language will reference compliance with an existing technical
standard for swales.

Chapter NR 153, Targeted Runoff Management Grant Program

Existing Rule: Chapter NR 153 contains policy and procedures for administering the targeted runoff
management grant program. The department may make grants under this program to governmental units
for the purpose of reducing both agricultural and urban nonpoint source pollution. Grants to a
governmental unit may be used to cost share the installation of best management practices as well as to
support a variety of local administrative and planning functions. A governmental unit may use grant
funding to control pollution sources on land it owns or operates, but most frequently the grant funds will
be forwarded to private landowners and operators through cost-share agreements.

As required by statute, the department selects projects for funding by using the competitive scoring
system set forth in the rule. The department scores and selects projects annually with advice from the
Wisconsin Land and Water Conservation Board. The scoring system considers fiscal accountability, cost
effectiveness, water quality, extent of pollutant control, project evaluation and monitoring, likelihood of
success and regulatory storm water management requirements for the City of Racine. Projects can be up
to 3 years in duration unless the department grants an extension, limited to one year. Projects may be
located anywhere in the state and must be consistent with county land and water resources management
plans prepared under chapter ATCP 50 and department priorities established on a geographic basis.

Proposed Revisions: Proposed changes to ch. NR 153 would focus on maximizing department flexibility
in allocating grant funds. The new structure will allow the department to focus considerable resources on
impaired waters while maintaining the ability to focus selected grants on high quality surface waters and
ground water. Revisions for TRM grants would place a limit on the amount of money a grantee could
receive in a given grant period, modify the grant criteria and procedures regarding eligibility, modify
allowable adjustments to final grant awards and define maximum project size for certain project types
New sections of the rule are created to include administrative policies and procedures necessary to
implement the notice of discharge funding program. Cost-share allowances would be expanded to include
permit fees and replacement of BMPs under certain circumstances. Cost sharing would no longer be
eligible for “new” cropland practices and livestock facilities.

New TRM Grant Project Categories—NR 153.14 One major proposed change is the creation of four

project categories for TRM instead of the current one. The categories would include both large-scale and
small-scale projects, each with or without TMDLSs, allowing the department to accommodate projects of
different scale, objectives and geographic distribution. The proposal would help the state make progress

in meeting its obligation to address impaired waters including implementation of TMDLSs.



New Provisions for Funding Notices of Discharge through TRM Grants—NR 153.145 and 153.205.
These sections, authorized in October 2007 under s. 281.65 (4e), Stats., would create a mechanism
outside the competitive TRM process to fund notices issued under ch. NR 243 to non-permitted
agricultural operations. The purpose is to provide financial assistance to landowners in meeting the
regulatory requirements of a notice. Under this proposal, the department would make grants to
governmental units, which in turn will enter into cost-share agreements with landowners receiving a ch.
NR 243 notice from the department. Under this proposal, the department has the discretion to award
reduced grants for projects that must comply with a notice regardless of cost sharing.

Monetary Cap on Grant Awards—NR 153.20 (2) (d) 3. b. The proposal would allow the department
to place a limit on the amount of money a grantee could receive in a given grant period. The department
could use this option to ensure that grant awards are dispersed to a greater number of applicants and/or a
broader geographic distribution.

Chapter NR 155

Current Rule: Chapter NR 155 contains policy and procedures for administering the urban nonpoint
source and storm water management grant program authorized under s. 281.66, Wis. Stats. The goal of
this grant program is to achieve water quality standards, minimize flooding, protect groundwater,
coordinate urban nonpoint source management activities with the municipal storm water discharge permit
program and implement the non-agricultural nonpoint source performance standards under ch. NR 151.

The department may make grants under this program to governmental units for practices to control both
point and nonpoint sources of storm water runoff from existing urban areas, and to fund storm water
management plans for developing urban areas and areas of urban redevelopment. Urban areas include
commercial land use, industrial land use (excluding non-municipal industrial areas regulated under ch.
NR 216) or areas with a population density of at least 1,000 per square mile. The department may also
make grants to the board of regents of the University of Wisconsin System to control urban storm water
runoff from campuses in selected locations.

As required by statute, the department selects projects for funding by using the competitive scoring
system set forth in the rule. The scoring system considers fiscal accountability, cost effectiveness, water
quality, extent of pollutant control, project evaluation and monitoring, likelihood of success and
regulatory storm water management requirements for the City of Racine. Projects will be consistent with
department priorities established on a watershed or other geographic basis. Projects can be up to 2 years
in duration unless the department grants an extension, limited to one year. The department uses the grant
policies and procedures in ch. NR 155, with some modifications, to fulfill its remaining grant obligations
to urban grantees in the priority watershed program.

Proposed Revisions:

The department is proposing to increase its management oversight and accountability of grants while at
the same time increasing flexibility in the way the grants are used. One proposed revision would place a
limit on the amount of money a grantee could receive in a given grant period. The department would also
increase its management oversight of grants by approving all contracts, regardless of cost. Another
proposal would allow the use of local assistance grants to pay for work done by competent staff rather
than hiring an outside consultant, thus increasing local government’s flexibility to control costs. Other
changes are proposed to help assure greater consistency between ch. NR 216 permit requirements and
products produced under the grant program.



The department proposes to increase accountability by adding requirements that hired consultants must be
competent in storm water management, all outstanding grants be completed on schedule prior to a new
grant award, a final report be submitted and that the department may deny a grant to an otherwise eligible
project if there is a potential impact on historic sites, cultural resources, endangered resources or a
problem interaction with hazardous sites.

3. How this Proposal Affects Existing Policy

The department has made a commitment to performance-based pollution control. These proposals
strengthen the policy of addressing nonpoint source pollution control through both agricultural and non-
agricultural performance standards.

The proposed revisions to ch. NR 151, Subchapter Il and ch. NR 153 will affect the department’s policy
of development and implementation of TMDLs. The federal government requires states to develop
TMDLs for waters that are listed as impaired under the Clean Water Act, section 303(d).The ch. NR 151
proposal allows for higher levels of control if needed to achieve an approved TMDL while the ch. NR
153 proposal recommends a mechanism to direct a portion of the TRM funding to TMDL areas.

The proposed revisions to ch. NR 151, Subchapter I11 affect the department’s policy of addressing
polluted runoff from construction sites and developed urban areas, including transportation projects. The
department and the Environmental Protection Agency recognize urban storm water pollution as a
significant source of degraded rivers and lakes and have had programs in place since the early 1990s to
attempt to address these sources.

The creation of a funding mechanism to quickly target livestock-related runoff events reinforces a policy
shift away from addressing nonpoint sources of pollution within large watersheds over many years and
towards a policy of targeting scarce financial resources at significant pollution sources in smaller
geographic areas within shorter time frames.

4. Has Board dealt with these issues before?
a. When?
b. Board action?

The Board dealt with these issues on several occasions in the past. The most recent occasion occurred
during deliberations on the original drafting of ch. NR 151, when an ad hoc committee of UW-Madison
scientists and other interested parties presented a report entitled Filter Strips and Buffers on Wisconsin’s
Private Lands: An Opportunity for Adaptive Management to the NRB in May, 2002. The Board accepted
the report and asked the UW-College of Agriculture and Life Sciences to conduct the research and
activities to address the recommendations and submit a final report to the NRB by December 31, 2005.
The final report was submitted to the department on December 29, 2005 and presented to and accepted by
the Board at its February, 2006 meeting.

Prior to that, the Board adopted chs. NR 151, NR 153, NR 155 and five related administrative rules on
May 22, 2002. Also at that time, in response to the Senate Environmental Committee's request for
modifications, the Board approved germane modifications to the rules and approved a resolution directing
research on buffers and incorporation of a performance standard into administrative rule based on the
research.



On January 27, 1998, recommendations to accomplish the nonpoint source program redesign, developed
by a joint DNR and DATCP work group, were presented to a tri-Board meeting of the Natural Resources,
Agriculture, Trade and Consumer Protection, and the Land and Water Conservation Boards. At the
January, 1998 meeting, the Natural Resources Board endorsed the process and timeline for redesigning
the nonpoint source programs. The final product of this effort was a Department/DATCP joint report,
entitled Nonpoint Source Program Redesign Initiative that was sent to the Natural Resources Board for
the December 8, 1999 meeting. The report details the recommendations for performance standards, a
technical standards development process and an implementation and enforcement strategy that forms the
structure of the nonpoint source program redesign.

The Natural Resources Board dealt with the manure management prohibitions that are part of ch. NR 151
in 1994 when the Board authorized the department to convene an ad hoc advisory committee to develop a
comprehensive proposal to resolve animal waste-related water quality problems in the state. The Animal
Waste Advisory Committee (AWAC) presented their recommendations in a report at the January, 1995
Natural Resources Board meeting and an analysis of those recommendations at the February 1995 Board
meeting. The Board adopted a resolution at the February, 1995 meeting to accept and endorse the AWAC
recommendations, and directed the department to work towards implementing the recommendations by
working with interested legislators and other parties on statutory changes and through the rule-making
process.

5. Who will be impacted by the proposed rules? How?

In addition to those who are already required to comply with the agricultural performance standards
currently in ch. NR 151, agricultural producers whose croplands, pastures and livestock facilities were in
existence when the standards become effective may be impacted by the following requirements:

o Agricultural producers must meet a minimum phosphorus index (PI) of 6.

Cropland operators will be required to meet the tillage setback performance standard.

Livestock producers will be required to meet the process wastewater performance standard.
Producers who use pastures will be required to meet the sheet, rill and wind performance standard.
Producers in areas with impaired waters that have approved TMDLSs may need to meet a more
restrictive Pl number that may require a change in management practices or may need to implement
additional practices to meet a load allocation in a TMDL.

These requirements can only be required for existing facilities and practices if cost sharing is offered to
the producer or landowner.

The following non-agricultural entities and individuals will be impacted regardless of the availability of

cost sharing:

e Landowners, construction contractors, including transportation or other persons with responsibility
for construction sites will be required to control sediment and other pollutants during and after
construction in accordance with the revisions to the performance standards prescribed in ss. NR
151.11 and NR 151.12.

e Municipalities with storm water permits issued under ch. NR 216 may have more flexibility in
meeting the total suspended solids requirement through proposed revisions to ch. NR 151.13 that
would be better aligned with department guidance and permit language.

e Transportation facilities may be impacted by the change in swale treatment and the merging of the
transportation performance standards with the non-agricultural performance standards.

6. Environmental Analysis



The Bureau of Environmental Analysis and Review has determined that these rule revisions are a Type 11l
action under ch. NR 150, Wis. Adm. Code, and no environmental analysis is required.

7. Small Business Analysis

The effects of the proposed rule changes on small businesses are addressed in detail in the attached Small
Business Analysis.
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SMALL BUSINESS ANALYSIS
Contact: Carol Holden - WT/3

A. Describe the compliance and/or reporting requirements imposed on small business and whether
they can be made less stringent.

Agricultural

Agricultural operations (livestock and crop producers) are required to comply with the new performance
standards and modifications to the performance standards contained in NR 151, just as they are for the
existing performance standards and manure management prohibitions. Producers who are in compliance
with the existing nutrient management performance standard may already be in compliance with the
phosphorus index and tillage setback performance standards. The phosphorus index standard is included
in nutrient management technical standard 590. The maintenance of streambank integrity, as proposed
through a tillage setback standard, is an assumption of the phosphorus index calculation. In circumstances
where the phosphorus index has been determined to be insufficient to achieve water quality standards in
areas where a total maximum daily load (TMDL) has been approved, a phosphorus index lower than six
may be the established performance standard, requiring a higher level of compliance. The process
wastewater performance standard may require producers to have higher levels of pollution control to be in
compliance. The annual cap included in the phosphorus index performance standards may mean that
some producers will need to modify their tillage practices to reduce the rate of cropland soil erosion.

For existing agricultural facilities and practices, compliance is only required if cost sharing is provided at
70% of the eligible costs, or up to 90% for cases of economic hardship. If actions needed to comply with
the rules only involve minor management changes that aren’t eligible for cost sharing, then a producer
must implement those practices to comply with the standards without cost sharing. New agricultural
facilities and practices that were established after the effective date of the new and modified performance
standards will need to comply regardless of the availability of cost sharing. In other words any new
facilities or practices installed or constructed after the performance standards are in effect must be
installed or implemented in compliance with the new standards.

The proposed code changes do not require crop producers and livestock operators with less than 1,000
animal units to report to the department. Counties that choose to implement the performance standards
and prohibitions via ordinances may require some form of reporting. It is not possible to determine what
type of reporting or the impact such reporting would have on these types of operations. In general, the
purpose of relying on performance standards and prohibitions is more conducive to minimal reporting,
allowing operations to rely on more visual, rather than technical, methods of determining compliance.
Reporting required by counties would likely be minimal due to the large number of facilities that will
need to meet the standards.

Non-agricultural

The compliance and reporting requirements for businesses involved with construction sites, including
commercial sites, will not change. The rule revisions provide for a clarification of the performance
standards when developing an erosion and sediment control plan or a storm water management plan, but
do not require additional reporting. Small businesses have been meeting the current reporting and
compliance requirements of the permit program. It is not anticipated that small businesses undertaking
new construction, whether it be for commercial or industrial sites, will have a harder time meeting the
reporting and compliance requirements than any other industry or commercial development.

B. Describe the schedules or deadlines for compliance or reporting and whether these
schedules/deadlines can be made less stringent for small business.

Agricultural



Existing livestock operations with less than 1,000 animal units and crop producers are only required to
comply with the new and modified performance standards if cost sharing is provided. Implementation
schedules and deadlines, consequently, are dependent on when cost-sharing dollars are available. The
code sets up time frames for compliance once dollars are available. Counties, however, may have
different time frames established although cost sharing is still required. Since compliance is contingent on
cost-share availability and cost-share dollars will be limited each year, it may be years before the
standards are fully implemented and less stringent time frames would only stretch compliance out further.
New crop producers and livestock facilities with less than 1,000 animal units will need to comply with the
new and modified performance standards from the date the rule becomes effective, regardless of the
availability of cost sharing. It is more cost effective for new facilities to construct best management
practices or otherwise comply with performance standards up front rather than correct problems later on.

Non-agricultural

The proposed revisions did not change the schedule for compliance and reporting. A Notice of Intent
(NOI) is still required to be submitted 14 days prior to commencing construction. Once construction
commences, the required plans must be followed. This rule refines the performance standards for the
erosion and sediment control plan and storm water management plan and does not change the time
schedule. New industrial permittees will continue to have requirements to submit a Storm Water Pollution
Prevention Plan prior to construction of a new site. As part of their construction NOI, their storm water
management plan and best management practice implementation will have a clear set of performance
standards to meet.

C. Can compliance or reporting requirements for small business be consolidated or simplified?
Agricultural

Department compliance and reporting requirements for agricultural operations and facilities are not
expected to change as a result of the proposed code changes. For crop producers and livestock operations
with less than 1,000 animal units, the majority of compliance efforts will be handled through the counties.
The counties can provide a convenient, accessible contact for operations and several counties have
developed compliance checklists and/or tracking and reporting systems to consolidate and simplify
compliance identification and verification. As for reporting, as mentioned above, the proposed rule
revisions do not require additional reporting.

Non-Agricultural

For commercial development, the department will be assuming the responsibilities formerly held by the
Department of Commerce to regulate storm water discharges from commercial building sites in a manner
that meets NR 151 requirements. The rule revisions simplify the construction erosion control
requirements that Commerce formerly imposed.

D. Can performance standards be established for small businesses in lieu of design or operational
standards?

For both agricultural and non-agricultural operations, the program requirements are already in the form of
performance standards. Many of these promote self-assessments on behalf of the operation because they
can be easily recognized and complied with via site management or low-cost improvements. However,
meeting some of the performance standards may require technical assistance with designs, operational
standards or written management plans.

E. Can small businesses be exempted from any or all requirements of the rule?

Agricultural

Crop producers and livestock operations with less than 1,000 animal units cannot be wholly exempted
from applicable performance standards and prohibitions because (1) the authorizing statute was



specifically established to apply to these operations (i.e. nonpoint source agricultural operations), and (2)
they are the sectors that need to give further consideration to the impacts of their operations on water
quality. Conditional exemptions based on the availability of cost sharing do exist.

Non-agricultural

Small businesses that undertake construction are required to comply with the construction erosion control
and storm water management requirements of NR 151. Construction site erosion, whether it is from a
small business or a large one is still potentially a major water quality problem and these sites have been
equally regulated with the large businesses under NR 216. A small business building and parking lot can
have a greater impact than a large business depending on the amount of imperviousness, and its proximity
to a water resource. If small business were to be exempt from meeting the performance standards, then
the level of control and the attainment of water quality standards would be significantly diminished.

F. Initial Regulatory Flexibility Analysis

1. Describe the type of small business that will be affected by the recommendations.

Agricultural

The types of small business affected by these recommendations are crop and livestock producers. The
Wisconsin Agricultural Statistics Service estimates that in 2007 there were about 76,000 farms in
Wisconsin (68,000 livestock operations). Most of these operations meet the definition of a small business.
In addition, agricultural consulting firms, crop consultants and others who provide planning and
engineering services to farms will need to become familiar with the revisions to the performance
standards.

Non-Agricultural

Any small business and associated professionals involved with construction will be affected by these rule
revisions. This includes developers, engineers, contractors and others in the building profession as well as
small commercial establishments that meet the definition of small business. As part of the new
construction they must meet the performance standards both for the construction phase and the post-
construction phase as identified in an erosion and sediment control plan and in a storm water management
plan. Small businesses established after the effective date of the proposed rule that are required to obtain
industrial storm water permits must also meet post-construction performance standards by designing and
installing BMPs as part of their industrial storm water pollution prevention plan. Construction erosion
control and post-construction storm water management are federal requirements.

2. Briefly explain the reporting, bookkeeping and other procedures required for compliance with
the rules.

Agricultural

The proposed rule revisions do not add any additional reporting requirements, but may slightly revise the
records that are kept for nutrient management plan implementation. Reporting or bookkeeping may be
required by local ordinances or in cases of department enforcement.

Non-Agricultural

The reporting requirements for the non-agricultural performance standards did not change--small
businesses must still submit a Notice of Intent 14 days prior to construction and during construction, as
required by their construction site permit, they must keep records of weekly site inspections and
inspections after a significant storm to assure that the best management practices are functioning properly.

3. Describe the type of professional skills necessary for the compliance with the rule.
Agricultural



The new performance standards and revisions establish an acceptable level of performance for
agricultural operations. However, the level of professional skill required to comply with the performance
standards depends on the specific performance standard. While familiarity with software such as SNAP
Plus and RUSLE?2 will be needed to determine the phosphorus index, this is already a requirement to
meet the existing nutrient management performance standard. County staff and department staff, where
necessary, will work with producers to ensure compliance with the performance standards. Financial and
technical assistance will be extended to the operation by the county staff. Consultants experienced in
working with these issues are also available in the private sector. For operators who prefer to work with
consultants and for situations where excessive workload or other concerns at the county level necessitate
it, technical assistance from consultants can typically be cost shared at similar rates.

Non-Agricultural

In order to comply with the revised performance standards, a small business will need an erosion and
sediment control plan and a storm water management plan, just as they did for the original performance
standards. Depending on the site and the size of the facility this may require the assistance of a licensed
professional engineer. Some may do this already as part of the building plan, while others may contract
this activity out separately. The potential need to hire a consultant already exists under the current NR 216
and small businesses have been meeting this need.
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Rules Summaries:

NR 151, Runoff Management: Proposed revisions create new statewide performance standards (P Index, tillage setback, process
wastewater control), require BMPs to meet the nonpoint source component of an approved total maximum daily load (TMDL),
modify existing agricultural and non-agricultural performance standards and make minor changes to the implementation and
enforcement provisions of the rule.

NR 153, Targeted Runoff Management and Notice of Discharge Grants: Proposed revisions for TRM create four competitive project
categories, strengthen links between grants requirements and local implementation performance standards and prohibitions, modify
application requirements and establish limits on the total amount of grant funding that a grantee can receive in a grant year.

NR 155, Urban NPS Pollution Abatement and Storm Water Mgmt. Grants: Proposed revisions increase the department’s oversight of
subcontracts, increase grantee accountability for final products, provide more flexibility over how grants are used, and limit grantee
awards in a given grant period.

State Fiscal Effect

Proposed rule revisions will result in an increased demand on agency staff devoting more time to training, education, grant oversight,
enforcement and development of guidance and procedures. The department estimates that a total of 10.5 FTEs will be needed to
implement all three rules as described below.

Long-Range Fiscal Implications

State cost-share grants to fully implement the process wastewater peformance standard would be $9.3 million or $930,000
annually if awarded over a 10-year period. However, this estimate is dependent upon the availablility of cost-share funds to
implement the standard.
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NR 151, Subchapter I1: Implementing and enforcing the new performance standards along with the modifications to
the existing standards will require approximately 1 FTE per DNR region, or 5 FTEs statewide. Two water resource
engineer positions plus 3 water resources management specialists will assist with field investigations, provide
implementation guidance to department and county staff, especially in TMDL areas, and support modeling efforts and
in-field evaluation designed to determine the effectiveness of these performance standards and prohibitions. This on-
going work effort will entail 2,080 hours per year per region. Salary and fringe-related costs for the engineer positions
are $150,966.40 [2,080 hours x $36.29/hour (salary + fringe) x 2 FTE], in addition to $5,000 in supplies costs
[$2,500/FTE x 2 FTE]. Salary and fringe-related costs for the specialist positions are $200,241.60 [2,080 x
$32.09/hour (salary + fringe) x 3 FTE], in addition to $7,500 in supplies costs [$2,500/FTE x 3 FTE].

NR 151, Subchapter I11: For the revisions to the non-agricultural performance standards, 1.0 water resources
management specialist FTE would be needed to update the construction site erosion control and post-construction
storm water management model ordinances, coordinate activities not implemented under NR 216 (such as the revisions
to the constuction site erosion control and the developed urban area performance standards that are not permitted under
NR 216), review storm water management plans, provide training to regional staff and others and conduct general
implementation activities. Salary and fringe-related costs are $66,747.20 [2,080 hours x $32.09/hour (salary + fringe)],
in addition to $2,000 in supplies costs.

A 1.0 FTE water resources management engineer will also be required for both urban and agricultural modeling
support associated with new and revised performance standards and to develop evaluation tools to measure BMP
effectiveness. This FTE will use existing runoff computer modeling programs and provide support and training to
department staff and consultants on the use and interpretation of these models and their results. Salary and fringe-
related costs are $75,483.20 [2,080 hours x $36.29/hour (salary + fringe)], in addition to $2,000 in supplies costs.

NR 153 and NR 155: The department anticipates that 0.5 FTE will be needed to develop new grant eligibility criteria
and scoring procedures for the four new grant categories and the notice of discharge grant program in revisions to NR
153. This Natural Resources Financial Assistance Specialist FTE will also provide the additional oversight and review
required by the revisions to NR 155. Salary and fringe-related costs are $33,373.60 [1,040 x $32.09/hour (salary +
fringe)], in addition to $1,000 in supplies costs.

A 0.5 FTE per region (2.5 total) are needed to oversee and inspect projects as they are implemented. This function is
needed to implement the revisions calling for increased department oversight and accountability. These water resource
engineering positions are important to ensure that public funding is spent in an environmentally sound manner. Salary
and fringe-related costs are $188,708 [1,040 hours x $36.29/hour (salary + fringe)], in addition to $6,250 in supplies
costs [$1,250 per region x 5 regions].

A 0.5 water resources management specialist FTE, located in the central office would be responsible for identifying
and tracking agricultural notices of discharge for inclusion in the NOD grant program that is part of the revisions to NR
153. Salary and fringe-related costs are $33,373.60 [1,040 hours x $32.09/hour (salary + fringe)], in addition to $1,000
in supplies costs.

In summary, the Department estimates total salary, fringe and supplies costs for the 10.5 FTE to be $773,644.

The new process wastewater performance standard prohibits the discharge of wastewater, primarily milkhouse waste,
from animal feeding or production areas. The state cost is expected to be $9,312,500 to completely implement the
standard statewide. The estimate is based on the following assumptions:

- There are approximately 14,000 dairy farms in the state with an avg. herd size of 87 cows. (Ed Jesse, Growth and
Transition in Wisconsin Dairying, Marketing and Policy Briefing Paper # 96, Nov. 2008).



- About 28% of dairy farms (~4,000) have long term storage that is assumed to be sufficient to handle process
wastewater and 61% (~8,500) haul manure daily (Manure Management on Wisconsin Farms, PATS Research Report,
#15, Jan. 2006).

- Assuming that 75% (6,375) of those that daily haul will install milkhouse waste management systems on their own
as part of modernization or expansion and 25% (2,125) will be required to install them using state cost-share at 70%,
the state costs would be $7,437,500 ($5,000 x 70% cost share rate x 2,125 farms). The $5,000 per system cost is based
on the avg. cost of installation of 26 milkhouse management systems, Engineering Milkhouse Waste Installed, 2007,
Appleton Technical Center Area).

- The remaining 1,500 dairy farms that do not daily haul or have long term storage will need storage and/or milkhouse
management systems to comply with the performance standard. Assume that 75% of these 1,500 farms (1,125) will
install storage facilities as part of modernization or expansion and 25% (375) will be required to install them using
state cost-share at 70%.

- When storage systems are built they will need to be sized to accommodate milkhouse waste and other process
wastewater. The typical storage facility is built to accommodate 90 - 180 days of storage (avg. = 135 days). To
accommodate the additional storage of milkhouse waste and other process wastewater, an increase of 30% (~40 days)
of capacity would be needed or a total avg. storage capacity of 175 days.

- Costs for a manure storage facility are ~ 40% fixed costs and 60% variable costs, so the cost of the additional storage
capacity would be ~20% of the total costs (60% x 30%).

-Using an avg. of the payment estimate based on NRCS cost-share rates for waste storage facility technical standard
313 ($1.69 per animal unit per days of storage capacity) the cost for a typical manure storage facility would be $36,082
($1.69 x 122 a.u. x 175 days). The cost for the additional capapcity for process wastewater would be $7,216 ($36,082 x
20%) and the state share of the costs at a 70% rate would be ~5,000. Total costs would be $1,875,000 ($5,000 x 375
facilities).

- At the 70% cost-share rate, the combined state costs for milkhouse management systems and manure storage facilities
would be $9,312,500. The state share will likely come from TRM grants. The rate of implementation is subject to
funding. Funding for the 2009-2011 biennium was $7million, but this amount is not guaranteed for future biennia.

Implementation of the phosphorus index and tillage setback performance standards is not anticipated to result in
additional costs beyond the staff needs that are addressed above. However, in areas of that state where TMDLs are
established, the state may need to cost share the installation of best management practices that will be needed to
achieve a higher level of control than in non-TMDL areas. Cost estimates will vary depending on the extent of the
water resource impairment, the degree to which agricultural runoff contributes to the impairment and the types of best
management practices that may be needed for a particular location. One demonstration project in northeastern
Wisconsin looked at 416 agricultural best management practice scenarios applied to a largely-agricultural 36 sg. km.
sub-watershed typical of those in the Lower Fox River TMDL area. The optimal scenario of best management practice
combinations that produced the maximum phosphorus load reduction had a total cost of about $350,000 for the sub-
watershed or $164.75 per kg of phosphorus reduced. Based on these estimates more precise costs will be developed as
part of each TMDL implementation plan, but those costs are too variable to estimate at this time. The state share would
be 70 percent of the cost or 90 percent for cases demonstrating economic hardship.

The state transportation sector will have increased costs for highway reconstruction projects and possibly for minor
highway reconstruction projects (maximum of 1.5 miles long and 100 feet wide). The proposed revisions will result in
a ten percent increase in control of total suspended solids from highway reconstruction projects and a 50 percent
increase for minor highway reconstruction projects that were previously exempt. The revisions will probably not
require any change in technology, but may require more area dedicated to best management practices resulting in
additional purchase of right-of-way. The change from zero to 50% for minor highway reconstruction projects will
require best management practices where they were not previously required. These costs will vary a great deal
depending on the location of the reconstruction projects, the cost of real estate for purchase of right-of-way and the
type of BMP that will need to be chosen to fit the conditions. For these reasons, it was not feasible to estimate the fiscal
impact on the state transportation sector.

Local Fiscal Impact

Implementation of the new agricultural performance standards will require county staff to become educated and trained
on the methodologies that will be used, including the use of computer models. Staff will also need to educate
landowners about the new requirements and modifications to other performance standards that may affect them and the
programs in which they participate, such as Farmland Preservation Program. Tracking and reporting systems will need
to be expanded to accommodate the new compliance requirements. Additional compliance determinations and
potentially working with new landowners will need to be made involving more staff time.

For municipalities that are responsible for construction sites of one acre or greater, the proposed revisions to the
construction site performance standard should have no impact, nor will the proposed revisions to the infiltration, peak
flow and protective area performance standards which were made with the intent of compensating for unintended
consequences of the original standards. While some entities may be required to do more to meet the standards, others
will be able to do less. The net fiscal effect is expected to be neutral.



Some permitted municipalities may experience a fiscal impact in meeting the 40% total suspended solids reduction
standard. Those municipalities that previously had the option of locating a detention pond in a non-navigable water will
no longer have that option and may need to select a more costly BMP to comply with the standard. However, the
department added a provision to allow more time to meet the standard and thus spread out the costs over a longer
timespan. The department was unable to estimate the resulting fiscal impact because each situation is highly variable.

However, if there is reconstruction involving a parking lot or road, there will be a fiscal impact. The existing rule
exempts reconstruction that does not result in the increase in size of exposed parking lots and roads. Under the revised
rule, the exemption would be removed and those sites would be required to control 50% of the total suspended solids
discharged from the parking lot or road. For municipalities that are responsible for highway reconstruction, proposed
revisions will increase the level of control of total suspended solids an additional ten percent (from 40% to 50%)
resulting in a fiscal impact. The additional level of control would likely involve an additional purchase of right-of-way,
new best management practices or modifications to existing controls. Minor highway reconstruction was previously
exempt from regulation but under the revised rule only the first acre would be exempt. The rest of the project would
need to meet 50% total suspended solids reduction.

The department estimates that the total costs resulting from a 10% increase in TSS control for highway and road
reconstruction would range $30,915,000 to $46,352,250 annually. These estimates are based on the following
assumptions:

- There are about 700 to 2,000 (avg. 1,350) non-DOT highway and road lane miles reconstructed each year [county
projects under WisDOT oversight (100-125) + other county projects (200-250) + town (200-800) + city/village (200-
800)].

- The typical right of way width for a town/county highway is 66 feet. Assuming half of that is one lane, the amount of
land disturbance per lane would be 4 acres [(33 ft. x 5,280 ft./mi.) / 43,560 sq. ft./acre)]. Total construction acreage
would be an avg. of 5,400 acres (4 ac. / lane mile x 1,350 avg. total lane miles).

- The change from 40% TSS control to 50% control would result in a cost increase of 10 — 15%.

- Typical road BMPs include swales, catchbasin devices, bioretention or biofilters, depending on the size and
constraints of the site.

- Estimated costs of typical biofiltration or bioretention devices range from $15,000 - $40,000 per acre (avg = $27,500
per acre) and can go as high as $150,000 per acre depending on where in the state the site is located, and whether the
construction is part of other construction activities or a stand-alone retrofit.

- Estimated costs of swales range from $47,900 to $126,000 per acre (avg = $87,000 per acre).

- Assuming a 50-50 combination of swales and bioretention/biofiltration devices and using avg. cost estimates for
BMPs, a 10 % increase in annual costs would be $30,915,000 (2,700 ac. x $2,750 per ac. for biofiltration) + (2,700 ac.
x $8,700 per ac.) for swales]. A 15% increase would be $46,352,250 (2,700 ac. x $4,125 per ac. for biofiltration) +
(2,700 ac. x $13,043 per ac. for swales).

It was not possible to estimate the total number of parking lots or minor reconstruction projects per year. But on a per
project basis, the numbers given in the road construction estimates could be used but wet detention ponds might be
used along with bioretention or biofiltration devices. A wet detention pond typically ranges from $7,000 to $25,000 per
acre of commercial or industrial land, depending on the cost of land values.

Private Sector Impact

The department does not believe that that the rule revisions will have a significant fiscal impact on the private sector.
In the agricultural portion of NR 151, the phosphorus index performance standard specifies a P1 of 6 calculated over an
8-year period not to exceed a PI of 10 in any year. The tillage setback performance standard does not allow tillage but
does allow harvesting within 20 feet of the bank. Neither of these performance standards are anticipated to have
additional fiscal impacts on the private sector. A phosphorus index of 6 and the concept of stable bank conditons are
consistent with NRCS technical standard 590 used to implement the existing nutrient management performance
standard. The annual PI cap of 10 may mean that some producers may need to modify their tillage practices to reduce
the rate of soil erosion from cropland.

In areas of that state where TMDLSs are established, agricultural producers may need to pay 30 percent of the costs (10
percent for cases of economic hardship) of best management practices that must be installed to achieve the load
reduction. Cost estimates are too variable to estimate at this time and will depend on the extent of the water resource
impairment, the degree to which agricultural runoff contributes to the impairment and the types of best management
practices that may be needed for a particular location (see the example in the state section of this document).

The process wastewater performance standard cannot be enforced without providing the landowner with at least 70%
cost sharing. The state portion is estimated to be $9,312,500 million statewide. The maximum amount that landowners
would be responsible for totals ~$2,800,000 million statewide. Portions of this amount are typically offset with federal
or local government funding.



The proposed revisions to the construction site performance standard should have minor impact. Technical standards
are being developed that will prescribe management options for controlling erosion on small construction site.
Proposed revisions to the infiltration, peak flow and protective area performance standards may result in some entities
having to design and install a higher level of BMP control to meet the standards, others will be able to do less than
previously. The net fiscal effect is expected to be neutral.

If there is reconstruction involving a parking lot or road, there will be a fiscal impact. The existing rule exempts
reconstruction that does not result in the increase in size of exposed parking lots and roads, but the revised rule
removes the exemption and those sites would be required to control 50% of the total suspended solids discharged from
the parking lot or road. requiring new best management practices or modifications to existing controls. It was not
possible to estimate the total number of parking lots or minor road reconstruction projects per year. But on a per project
basis, typical BMPs would include swales, catchbasin devices, bioretention or biofilters, wet detention ponds, or
combinations of these depending on the size, location and constraints of the site.

- Estimated avg. cost of typical biofiltration or bioretention devices is $27,500 per acre, and can go as high as $150,000
per acre depending on where in the state the site is located. Estimated avg. costs of swales is $87,000 per acre and a
wet detention pond typically ranges from $7,000 to $25,000 per acre of commercial or industrial land, depending on
the cost of land values
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WT-14-08

ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD
REPEALING, AMENDING, REPEALING AND RECREATING AND CREATING
RULES

The Wisconsin Natural Resources Board proposes an order to repeal NR 151.002 (21), 151.015
(17), 151.09 (5) (a) 3. h. and (6) (a) 3.e., 151.095 (6) (a) 3.h. and (7) (a) 3.e., 151.12 and 151.20 to
151.26, 153.12 (22) and (28), 153.15 (2) (c), 153.22 (3) (k), 153.23 (1) (f), 153.24, 153.27 (5),
155.16 (1) (c) 2. a.,d., e.and f. and 3., (d) 3., 6.,7. and 9. and (f), 155.17 (2) (d), 155.18 (3),
155.19 (4) (d), 155.23 (1) (f), 155.24 and 155.27 (5); to amend NR 151.002 (3), (6), (17), (18),
(25), (42), (47) (note), (48) and (49) (note), 151.003 (title), 151.003, 151.004, 151.015 (7) and
(18) (c) and (d), 151.02 (title) and (intro.), 151.05 (title), (2) (a), (4) (title) and (4), 151.06 (title),
151.09 (1), (3) (b), (4) (b) 2., 3. and 4., (c) 3. and (d) 2. a., and c., (5) (b) 2. b., (6) (b) 1. b. and (7)
(b), 151.095 (1), (4) (b), (5) (b) 2. c.and 5., (c) 3. and (d) 2. a. and c., (6) (b) 2. b., (7) (b) 1. b.
and (8) (b), 151.11 (title), 151.11, 151.13 (title), (1) (title), (1) and (2), 151.14 (title), 151.14,
151.15, 151.30 to 151.32, 153 (title), 153.10, 153.11 (1) and (3), 153.12 (8), (19), (23) to (27),
(29) and (31), 153.13, 153.15 (1) (a), (c) and (g), (2) (b), (d), (e) and (y), (3) (b) 1, (4) (a) 3. and
(6) (b), 153.18, 153.22 (1) (a), (3) (d), (f), (j), (m) and (n), (6) (b) 1. and 2., (7), (8), (9) and (11),
153.23 (1) (c) and (e), 153.26 (1), (5) and (7), 153.27 (3) (b) and (4) (a), 153.28 (1) (b) 1., 2. b., 3,
and 5., NR 155.12 (7), 155.13 (1) (intro.), 155.14 (3), 155.15 (1) (a), and (e), 155.16 (1) (b), (c)
(intro.), 1.a. and 2.c. and (e), 155.17 (2) (b) 2., 155.18 (2), 155.19 (3) (a) and (b), 155.21 (2) and
(4) (d) 3., 155.22 (3) (i), (4), (10) and (11), 155.23 (1) (c), 155.26 (1) and (6), 155.27 (3) (b) and
155.28 (1) (b) 3.; to repeal and recreate NR 151.015 (1), (8) and (16), 151.07, 153.12 (1), 153.14,
153.15 (2) (a) and (j), 153.16, 153.17, 153.19, 153.20, 153.21, 153.25, 155.15 (2) (g), 155.20,
155.25 and 155.27 (4); and to create NR 151.002 (11m), (149), (14r), (15m), (16m), (25m),
(34m), (38c), (389), (38L), (38p), (38t), (38x), (39m), (46m), (48m) and (49m), 151.005, 151.006,
151.015 (13g), (15e), (15m), (15s) and (25), 151.03, 151.04, 151.05 (2) (am), 151.055, 151.121 to
151.129, 151.13(2)(e)1 and 2, 151.135, 153.11 (1m), 153.12 (5m), (12m), (18g), (18r), (19m),
(31m), (32g) and (32r), 153.145, 153.15 (2) (ag), and (ar), 153.205, 153.22 (3) (0) and (p) and
(12), 153.27 (4) (c), 153.29 (1) (e) 3. 9., 155.17 (2) (b) 13. and 14. and 155.23 (3) and (4), relating
to runoff pollution performance standards and prohibitions, the targeted runoff management grant
program and the urban nonpoint source and storm water management grant program, and
affecting small business.
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Analysis Prepared by Department of Natural Resources

1. Statutory authority: Sections 227.11(2) (a), 281.16, 281.19, 281.65 and 281.66, Stats.
2. Statutes interpreted: Sections 281.16, 281.65 and 281.66, Stats.

3. Explanation of agency authority:
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Section 227.11(2) (a), Stats., expressly confers rulemaking authority on the department to
promulgate rules interpreting any statute enforced or administered by it, if the agency considers it
necessary to effectuate the purpose of the statute. The department considers the rules created by
this Order to be necessary to effectuate the purposes of ss. 281.16, 281.65 and 281.66, Stats.
Section 281.16, Stats., authorizes the department to prescribe by rule performance standards for
non-agricultural practices, and, in consultation with department of agriculture, trade and
consumer protection, prescribe performance standards and prohibitions for agricultural practices
and facilities, s. 281.19, Stats., grants authority to the department to issue general orders and
promulgate rules pertaining to the abatement of water pollution, s. 281.65, Stats., establishes the
framework for the targeted runoff management grant program that provides financial assistance
for nonpoint sources of pollution to governmental units and state agencies and allows
governmental units to request financial assistance to address manure management problems for
which notices of discharge have been issued and s. 281.66, Stats., establishes the framework for
the urban nonpoint source and storm water management program that provide financial assistance
to governmental units to control both point and nonpoint sources of storm water runoff from
existing urban areas, developing urban areas and areas of urban redevelopment.

4. Related statute or rule: Chapter 92 and s. 283.33, Stats., and chs. ATCP 50, NR 120, 152,
154, 216 and 243.

5. Plain language analysis of the rule:
Chapter NR 151, Runoff Management

The rule adds new and modifies existing performance standards that address nonpoint source
pollution from both agricultural and non-agricultural sources, including transportation. The new
performance standards include:
e asetback from waterbodies in agricultural fields within which no tillage would be
allowed:;
e alimit on the amount of phosphorus that may run off croplands as measured by a
phosphorus index;
e a prohibition against significant discharge of process wastewater from milk houses,
feedlots, and other similar sources;
e astandard that requires implementation of best management practices designed to meet a
load allocation specified in an approved Total Maximum Daily Load (TMDL).

Modifications are made to the agricultural performance standards addressing cropland soil
erosion control, nutrient management and manure storage. The rule also changes the non-
agricultural performance standards that address construction site erosion control, post-
construction storm water management and developed urban areas. The subchapter addressing
transportation performance standards is moved to the non-agricultural performance standards
sections. The agricultural implementation and enforcement sections are modified to clarify cost-
share eligibility and to better align with the department’s stepped enforcement procedures. Some
definitions are added and other definitions that are no longer used are deleted.

Chapter NR 153, Targeted Runoff Management And Notice Of Discharge Grant Programs

This existing rule contains policies and procedures for administering targeted runoff management
grants to reduce both agricultural and urban nonpoint source pollution. Grants may be used to
cost share the installation of best management practices as well as to support a variety of local
administrative and planning functions. Projects are selected through a competitive scoring system
and generally take two to three years to complete.
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The revisions create four project categories for the targeted runoff management grant program
instead of one category in the existing rule. The categories include large-scale/ TMDL
implementation, large-scale/non-TMDL control, small-scale/TMDL implementation and small-
scale/non-TMDL control projects. The rule will help the state make progress in meeting its
obligation to address impaired waters by focused funding of projects addressing TMDLSs.

To implement recent statutory changes to the grant program, the rule creates a mechanism outside
the competitive TRM process to fund Notices of Discharge (NODs) issued under ch. NR 243.
Other provisions allow the department more flexibility in allocating grant funds and ensure an
equitable scoring system. Portions of ch. NR 153 are repealed and recreated to accommodate the
newly created categories, to eliminate or add definitions, clarify and expand restrictions on cost
sharing, require the establishment of a local ch. NR 151 implementation program as a grant
condition and allow for additional safeguards in the application documents.

Chapter NR 155, Urban Nonpoint Source Pollution Abatement And Storm Water Management
Grant Program

This existing rule contains policy and procedures for administering the urban nonpoint source and
storm water management grant program authorized under s. 281.66, Stats. The department may
make grants under this program to governmental units for practices to control both point and
nonpoint sources of storm water runoff from existing urban areas, and to fund storm water
management plans for developing urban areas and areas of urban redevelopment. The goal of this
grant program is to achieve water quality standards, minimize flooding, protect groundwater,
coordinate urban nonpoint source management activities with the municipal storm water
discharge permit program and implement the non-agricultural nonpoint source performance
standards under ch. NR 151. Grants to a governmental unit may be used to cost share the
installation of best management practices as well as to support a variety of local administrative
and planning functions. The department may also make grants to the board of regents of the
University of Wisconsin System to control urban storm water runoff from campuses in selected
locations. Projects are selected through a competitive scoring system and generally take one to
two years to complete.

The revisions to ch. NR 155 increase the department’s management oversight and accountability
of grants while at the same time increase flexibility in how the grants are used. The revisions limit
on the amount of money a grantee may receive in a given grant year, increase the department’s
management oversight of grants by approving all contracts, regardless of cost, provide the
department greater flexibility in awarding funds and allow for additional safeguards in the
application documents.

The rule also allows the use of local assistance grants to pay for work done by competent in-
house staff rather than hiring an outside cons