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STATE OF WISCONSIN DIVISION OF EXECUTIVE BUDGET AND FINANCE
DEPARTMENT OF ADMINISTRATION 101 EAST WILSON STREET, 10TH FLOOR
DOA-2049 (R03/2012) P.0. BOX 7864
MADISON, WI 53707-7864

FAX: (608) 267-0372

ADMINISTRATIVE RULES
Fiscal Estimate & Economic Impact Analysis

1. Type of Estimate and Analysis
X Original [] Updated []Corrected

2. Administrative Rule Chapter, Title and Number
Chapter NR 150- Environmental Analysis and Review Procedures for Department Actions

3. Subject
Implementation of Wisconsin Environmental Policy Act, s. 1.11, Wis. Stats.

4. Fund Sources Affected 5. Chapter 20, Stats. Appropriations Affected
KGPR [FED [OPRO [PRS XISEG [JSEG-S | None.

6. Fiscal Effect of Implementing the Rule

[1 No Fiscal Effect [J Increase Existing Revenues [J Increase Costs

[J Indeterminate ] Decrease Existing Revenues [] Could Absorb Within Agency’s Budget
X Decrease Cost

7. The Rule Will Impact the Following (Check All That Apply)
[J State’s Economy X Specific Businesses/Sectors
[1 Local Government Units X Public Utility Rate Payers
] small Businesses (if checked, complete Attachment A)

8. Would implementation and Compliance Costs Be Greater Than $20 million?

[] Yes X No

9. Policy Problem Addressed by the Rule

Chapter NR 150 was revised and went into effect April 1, 2014. An emergency rule is needed to clarify the procedures
for the review and analysis of new administrative rules in order to assure that the intent of the ch. NR 150 revision is
being met and potential procedural questions do not invalidate the years of work and public engagement on new rules
packages, and for additional housekeeping changes to ensure that the intent of the recent ch. NR 150 rewrite is being
met, all in a manner that is consistent with past WEPA compliance approaches that have been upheld by the courts.

The pre-2014 version of ch. NR 150 classified the promulgation of most administrative rules as “Type 3 actions”, a
classification requiring some form of public notice and no additional environmental analysis as part of the formal rules
process. The rule changes now being proposed would be simple changes to clarify that emergency rules are “minor
actions”, requiring no additional environmental analysis, and that the process for developing permanent rules is an
“equivalent analysis action” under the new ch. NR 150, similar to how they were treated under the old ch. NR 150.

In addition, the revision includes clarification changes regarding strategic analysis requirements, minor actions, and
procedures for publishing determinations. Consistent with the intent of the previous version of ch. NR 150, the
emergency rule clarifies that a strategic analysis is required for review of significant policies, but for other policies or
issues the strategic analysis can be used as a discretionary tool. The list of minor actions, not requiring additional
environmental analysis, has been expanded to include actions that originally were intended to be outlined in program
guidance. The proposed revisions in the emergency rule would clarify in rule the list of activities.

10. Summary of the businesses, business sectors, associations representing business, local governmental units, and individuals that
may be affected by the proposed rule that were contacted for comments.

Businesses that may be affected by this rule revision include mainly those that are required to apply for WDNR permits
for projects that exhibit the potential to have "significant effects upon the quality of the human enviromnent" (due to
major air emissions, wastewater discharges, water withdrawals, etc.). However, ch. NR 150 Is primarily an
administrative process that applies internally to WDNR, so impacts to businesses are minimal. In addition, most
environmental review data is also required under permit review procedures, so in general little to no additional cost is
imposed by the environmental impact statement process.




STATE OF WISCONSIN DIVISION OF EXECUTIVE BUDGET AND FINANCE
DEPARTMENT OF ADMINISTRATION 101 EAST WILSON STREET, 10TH FLOOR
DOA-2049 (R03/2012) P.0. BOX 7864
MADISON, Wi 53707-7864

FAX: (608) 2670372

ADMINISTRATIVE RULES
Fiscal Estimate & Economic Impact Analysis

11. Identify the local governmental units that participated in the development of this EIA.
None.

12. Summary of Rule's Economic and Fiscal Impact on Specific Businesses, Business Sectors, Public Utility Rate Payers, Local
Governmental Units and the State’s Economy as a Whole (Include Implementation and Compliance Costs Expected to be
Incurred)

Not required for emergency rules. Wis. Stat. s. 227.137(5)

13. Benefits of Implementing the Rule and Alternative(s) to Implementing the Rule

DNR staff will have more clarity regarding the implementation of ch. NR 150 and regarding the required review process
for promulgating administrative rules. DNR staff and the public will have more clarity regarding publication
requirements and WEPA compliance determinations for various permits and plan approvals.

14. Long Range Implications of Implementing the Rule
No long range implications, since it is an emergency rule, and can only be in place for up to 270 days.

15. Compare With Approaches Being Used by Federal Government
This revised rule is similar to the existing rule, in that it substantially follows the guidelines of the federal Council on
Environmental Quality as directed by s. 1.11, Wis. Stats.

16. Compare With Approaches Being Used by Neighboring States (lllinois, fowa, Michigan and Minnesota)

Neighboring states have significant differences in their related laws, so the opportunity to gain from their experience is
limited. For example, Minnesota requires that counties also follow WEPA-like analysis procedures, whereas Wisconsin
counties have no such requirements. Illinois' law covers only actions conducted by the state itself, whereas in Wisconsin,
WEPA applies to all actions, including actions permitted or regulated by the state.

17. Contact Name 18. Contact Phone Number
David Siebert 608-264-6048

This document can be made available in alternate formats to individuals with disabilities upon request.
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ATTACHMENT A

1. Summary of Rule’s Economic and Fiscal Impact on Small Businesses (Separately for each Small Business Sector, Include
~ Implementation and Compliance Costs Expected to be Incurred)
None.

2. Summary of the data sources used to measure the Rule’s impact on Small Businesses
None.

3. Did the agency consider the following methods to reduce the impact of the Rule on Small Businesses?
[J Less Stringent Compliance or Reporting Requirements

[J Less Stringent Schedules or Deadlines for Compliance or Reporting

[J Consolidation or Simplification of Reporting Requirements

[ Establishment of performance standards in lieu of Design or Operational Standards

1 Exemption of Small Businesses from some or all requirements

[] Other, describe:

4. Describe the methods incorporated into the Rule that will reduce its impact on Small Businesses
Not applicable.

5. Describe the Rule’s Enforcement Provisions
This rule carries no enforcement provisions. Disputes regarding the need to conduct an EIS analysis have judicial
avenues of appeal.

6. Did the Agency prepare a Cost Benefit Analysis (if Yes, attach to form)
[(dYes X No










Neighboring states have significant differences in their related laws, so the opportunity to gain from their
experience is limited. For example, Minnesota requires that counties also follow WEPA-like analysis
procedures, whereas Wisconsin counties have no such requirements. Illinois' law covers only actions
conducted by the state itself, whereas in Wisconsin, WEPA applies to all actions by other entities that are
subject to state approvals.

8. Summary of factual data and analytical methodologies used and how any related findings
support the regulatory approach chosen: Department of Natural Resources staff obtained the input of
an internal team of staff from several department programs, building on the prior review of relevant WEPA
case law and federal CEQ regulations, and involvement of a broad range of potentially interested and
affected external parties.

9. Analysis and supporting documents used to determine the effect on small business or in
preparation of an economic impact report: Chapter NR 150 is an administrative process rule
that applies internally to the department, so impacts to businesses are minimal.

10. Effect on small business (initial regulatory flexibility analysis):

There will be no impact to small business as a result of this emergency rule revision. This emergency rule
revision will benefit small businesses to the extent that it clarifies any ambiguity in favor of the intent of
the rule, as presented to the public and approved by the NRB.

11. Agency contact person:

Jim Pardee
Phone: (608) 266-0426

12. Place where comments are to be submitted and deadline for submission:
Written comments may be submitted at the public hearings, by regular mail, fax or email to:

Jim Pardee (OB/7)

Department of Natural Resources

Bureau of Energy, Transportation and Environmental Analysis
101 S Webster St, Madison, WI 53703

Fax: (608) 264-6048
_E-mail: __james.pardee@wisconsin.gov

Written comments may also be submitted to the Department using the Wisconsin Administrative Rules
Internet Web site at http://adminrules.wisconsin.gov.

Hearing dates and the comment submission deadline are to be determined.

SECTION 1. NR 150.03 (1), (15) (intro.), (19), (25), and (26) are amended to read:

NR 150.03 (1) “Action” means any final decision by the department to exercise the department’s

statutory authority that affects the quality of the human environment including those identified in s. NR

150.20 (1m) to (3), but does not include policies as defined in sub. (19).




(15) (intro.) “Minor action” means a department action that does not need to comply with s. 1.11

(2) (c), Stats., because it is not in conflict with feeal; state or federal environmental policies and is not

likely to do any of the following:

(19) “Policy” means a written plan or set of guiding principles, priorities, or protocols to guide
department action that has been enacted-as-a-statuterpromulgated-as-an-administrative rule; issued as a
department manual code, or approved in writing by the natural resources board or the department secretary,

but does not include actions as defined in sub. (1).

(25) “Strategic analysis” means an environmental and alternatives analysis of any issue-er policy
which involves unresolved conflicts concerning alternative uses of available resources, within the meaning

of s. 1.11 (2) (e), Stats.

(26) “Unresolved conflicts concerning alternative uses of available resources” means an unsettled

disagreement between experts, policymakers of local, state, or tribal governments, or citizen interest

groups in Wisconsin concerning a department policy affecting the utilization of a substantial natural

Wiseonsin or physical resource where such utilization would be of sufficient magnitude that on a statewide

or regional basis would have a considerable and important impact to the natural resources of the state. To

be considered an unresolved conflict concerning alternative uses of available resources, the disagreeing

parties must have identified a technically and economically feasible alternative use of the contested

physical or natural resource, or both, and have the ability to reasonably implement that alternative.

SECTION 2. NR 150.10 (1) and (1m) (a) are amended to read:
NR 150.10 (1) GENERAL REQUIREMENT PURPOSE. Pursuantte This section establishes the

procedures to fulfill the requirements of s. 1.11 (2) (¢) and (h), Stats.-the-department shall-study,-develop;-and

acwhich inusluve nnrecolved-condl AR EAr IO

(Im) (a) Administrativerules-and-manuel-codes Policies. The department shall conduct a
strategic analysis for all new or revised administrativerules-and-manual-eedes policies if both of the
following apply:

1. The rale-or-manualeede policy involves unresolved conflicts concerning alternative uses of
available resources.

2. The department has substantial discretion in formulating important provisions of the rule-or

mantal-code policy.




SECTION 3. NR 150.10 (1m) (b) is repealed.

SECTION 4. NR 150.10 (Im) (c) (intro.), (2) (a), and (2) (c) are amended to read:

NR 150.10 (1m) (c) Other issues or policies. (intro.) Fhe While not required under this section,
the department may eenduet-a use the strategic analysis processes in subs, (2) to (4) for any of the

following issues or policies:

(2) (a) General requirement. The department shall determine the scope of impertantissuesto-be
analyzed-the analysis, potential alternative approaches, potentially affected natural resources, and likely

effects of the alternatives on those resources. The department shall also identify incomplete or

unavailable information that is relevant to a reasoned choice among alternatives.

SECTION 5. NR 150.20 (1) is amended to read:
NR 150.20 (1) PROCEDURES-ESTABLISHED PURPOSE. Thisseetion-establishes-appropriate

OF oo N an AMEDA pan 10 A
v ar—ahary d V¥

follow-the-EISprecedures-in-s-INR15030-for-any-action This section establishes the procedures to fulfill

the requirements of s. 1.11 (2) (¢), Stats.

SECTION 6. NR 150.20 (1) (Note) is created to read:
NR 150.20 (1) (Note) There are several statutory exemptions from s. 1.11, Stats. For example, s.
283.93, Stats., exempts WPDES permit actions from compliance with s. 1.11, Stats., except for WPDES

permit actions for new sources.

SECTION 7. NR 150.20 (1m) (j), and (k) are amended to read:

——NR 150.20 (1m) (j) Reissuance, modification, revocation and reissuance, or issuance of a routine

or small-scale permit.
(k) Issuanee-ofa A routine or small—scale approval or action, or an approval associated with a

permit.

SECTION 8. NR 150.20 (1m) (k) (Note) is created to read:
NR 150.20 (1m) (k) (Note) Examples of routine or small scale approvals or actions, or approvals
associated with a permit include: approval of construction plans and specifications for municipal

wastewater treatment facilities and sewer collection facilities, plans and specifications approvals for




industrial facilities, plans and specifications approvals for public water systems, plans and specifications
approvals of CAFO reviewable facilities under s. 281.41, Stats, approvals of land application sites,
approvals of land application or nutrient management plans or modifications to the plans, approvals of
additives to wastewater or cooling water, listing and de-listing of impaired waters, small-scale water loss
approvals, approvals of geothermal heat exchange projects, and routine variances from department rule

requirements.

SECTION 9. NR 150.20 ¢(1m) (L) is amended to read:
NR 150.20 (1m) (L)) Confirmation of coverage under a general or registration permit.

SECTION 10. NR 150.20 (1m) {(m) to (y) are creatéd to read:

NR 150.20 (1m) (m) Issuance of a minor source construction permit under ch. NR 406 or
an operation permit renewal or revision under ss. 285.60, and 285.62, Stats.

(n) Promulgation of emergency administrative rules under ch. 227, Stats.

(o) Any enforcement action.

(p) Any emergency action that protects public health, safety or welfare.

(q) Issuance of licenses for servicing septage, and approvals of county programs to regulate the
disposal of septage.

(r) Issuance of operator certifications under s. 281.17 (3), Stats., and licenses or registrations for
well drillers and pump installers.

(s) Issuance of aquatic plant management permits under ch. NR 109.

(t) Decisions related to evaluations of existing reviewable facilities and systems under ch. NR 243.

(u) Model ordinances developed to assist municipalities in the creation of ordinances.

(v) Review and approval of municipal ordinances or approval of changes to municipal floodplain

or shoreland-wetland maps.

(w) Denial, termination, revocation, or suspension of a grant, permit, license, approval, variance,
land application site, or of any proposed activity.

(x) New or increased water withdrawals of less than 100,000 gallons per day averaged over a 90-
day period, that result in an intrabasin transfer or a diversion to a straddling community under s. 281.346
(4) (c), Stats.

(y) The issuance of general permits under ch. 30, Stats., whose standards are established in

administrative code.







SECTION 13. NR 150.20 (3) (a) (intro.) is amended to read:
NR 150.20 (3) (a) (intro.) The following actions reqtire-a-WEPA-compliance-determination-under

5= NR150-35-but do not require additional environmental analysis under this chapter because one or more
environmental analysis documents exist for prior actions that are similar to the proposed action in kind,

scale, and environmental setting:
SECTION 14. NR 150.20 (3) (a) 4. and 5. are repealed.

SECTION 15. NR 150.20 (4) (b) (intro.) is amended to read:
NR 150.20 (4) (b) EIS projects. (intro.) Fhe While not required under this section, the department

may deeide-to follow the EIS procedures in s. NR 150.30 for projects of such magnitude and complexity

that one or more of the following apply:

SECTION 16. NR 150.35 is amended to read:
NR 150.35 WEPA Compliance determination. (1) Actions under s. NR 150.20 (2) te<4) (b) and
(3) (b) cannot be taken until a determination is published regarding compliance with this chapter unless

statutory deadlines preclude compliance with the procedural requirements of this chapter. Actions under s. NR

150.20 (1m), (2)(a) and (3)(a) are compliant with WEPA and do not require a determination prior to the

action being taken.

(2) For actions under s. NR 150.20 (2) &) (b) and (3) &) (b), the department may publish the

WEPA determination as part of the permit or approval document.

SECTION 17. STATEMENT OF EMERGENCY. Significant revisions to ch. NR 150 became effective

on-April-1;2014. The changes-proposed-are-needed- to-clarify-procedures for-the review.and analysis.of

new administrative rules and other actions and policies to assure that the intent of the recent revisions to
ch. NR 150 is being met and potential procedural questions do not invalidate years of work and public
engagement. Additionally, the changes will clarify the intent of the April 1, 2014 revisions for procedures
for WEPA compliance determinations, publication requirements, and plan approvals for various actions
and policies, to prevent any misunderstandings or resulting challenge or delay regarding that intent.

The emergency rule procedure, pursuant to s. 227.24, Stats., is necessary to allow timely
processing and implementation of department rule proposals, actions and policies. Preservation of the

public welfare necessitates putting the forgoing rule into effect prior to the time that it would take if the




Department complied with normal rule promulgation procedures.

SECTION 18. EFFECTIVE DATE. This rule shall take effect on the day of publication in the official state
newspaper as provided in s. 227.24 (1) (c), Stats.

SECTION 19. BOARD ADOPTION. This rule was approved and adopted by the State of Wisconsin

Natural Resources Board on

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Cathy Stepp, Secretary

(SEAL)




